United States Court of Appeals 
for the Second Circuit 



APPENDIX 



I 



Mnilri Stairs (Court of AppralB 

For the Second Circuit - 


Michael T. Anderson, 

Plaintiff-Appellee, 

—against— 


Great Lakes Dredoe & Dock Co., 

Defendant-A ppellant. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


APPENDIX 

(Volume 1—Pages A1-A515) 



Alexander, Ash, Schwartz & Cohen 
Attorneys for Defendant-Appellant 
801 Second Avenue 
New York, New York 10017 

John J. Corcoran 
Attorney for Plaintiff-Appellee 
120-10 Queens Boulevard 
Kew Gardens, New York 11415 


*> 























INDEX 


Docket Entries. 


Transcript of Testimony__ 

Judgment _ 

. ... . ... 

Opinion of Judge Irving Ben Cooper_ 

Notice of Appeal_ 

Motions to Dismiss-A 603 - 60 ! 

Summation for Defendant_ 

Summation for Plaintiff_ 

Charge of the Court_ _ 

Exceptions to Charge_ 

Verdict___ 

PlaintifTi Witnesses: 

Michael T. Anmeov_ 

Direct____ 

Croes _ 

Dialled Direct -I T 

Edwaud Dtrcw— 

Direct__ 

Cross__ 


■.A2-A994 

.A994a 


A995 

A997 


A603-605, A750, A794 


A799 


A 828 
A857 


— A927 

— A983 


-ASS 

—4131, A453 
•*•■ " i »- A705 


- A3ft8 

- A332 


t 












TJUJM 

Deposition of Michael T. Anderson _ A368 

Deposition of George L. DeGraflf_,_ A462 

Deposition of Joseph ^imtin ... A518 

William Chssteb Ash— 


Direct _ 

Resumed 
Cross _ 
Redirect . 


Direct - „ 

. A K4K 

Cross .. 

A KKT 

Redirect . . 

~~~****—.. AOO i 

AMO 

Recross _ 

. . . A KTQ 

—— ovio 

Redirect .. akoa 

Recross . 

-. auw 

... A KQQ 

Redirect . 


Iarnro Maubb— 


Direct . , 

A AOO 

Recalled Direct _ 


Cross , 

A99A 

Defendant's Witnesses: 


Joan 0. Rumor— 


Direct . 

A ana 

Cross . 

•-- AOUo 

A flirt 

Redirect . 

Afll A 

Gama Du Qjutt — 

... AOli 


A620 

A679 

A691 

A693 






i 4 . 

itt 


William Whxklsb— 

PAGB 

Direct . 


Cross _ 

-. , A CKA 

VnrcuTT 0. Lodico— 

. XaOOU 

Direct _ 


Cross.. 

Redirect - 

, *“***"*"****^^***»^*»—••—•—— • A 792 








UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


MICHAEL T. ANDERSON, 

Plaintiff-Respondent, 
-against- 

GREAT LAKES DREDGE & DOCK CO., 

Defendant-Appellant. 

... 

INDEX TO THE RECORD ON APPEAL 

Certified copy of docket entries 
Summons and proof of service 

JT a s ig nnf'fnn Fo rm—______ 

Complaint 


UNITED STATES DISTRICT COURT! 
FOR THE SOUTHERN DISTRICT 
OF NEW YORK 


CASE NO. 7i c 2910 
JUDGE COOPER 


DOCUMENTS 


a-b 

1 

- 2 -^ 


purgatories to Defendant 

Def*n^ f M 8 ? eqUeSt for Disc °very and Inspection 
Res P° nse to Request for Discovery 
Plaintiff s notice of motion to compel Answers; 

Memo endorsed Metzner, J. 3/9/72 
Memorandum of Law ' ' 

Answer 

Answer to Interrogatories 

Notice For Disco\iry and Inspection 

Cross-Notice to Take Deposition 

Notice of Taking Deposition 

Defendant s Interrogatories to Plaintiff 

Plaintiff s Answers to Defendant's Interrogator- 

« ies 

Pre-Trial order 

Defendant's Arewers to Plahtiff's Notice fcr 

Discovery 
Judgment No. 74222 

Notice of Mdtion^Memo endorsed. Cooper, J., 

Affidavit in Opposition 
Bill of Costs 
Notice of Appeal 

Transcript of proceedings (2 Volumes) 


3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

1 / 

18 

19 

20 
21 
22 
23 















cam 


1 

2 

3 

4 

5 

6 

7 

8 
9 
10 


A Z 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HEW VORK 


MTCHAEL T. ANDERSON, 


- vs - 


OREAT LAKES DREDGE & DOCK CO. 


71 Civ. 2910 


Before: HON. IRVING DEN COOPER, United States 

District Judoc 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


11 Eebruarv, 1974 


Appearances : 


For the Plaintiff: JOHN J. CORCORAN, ESQ. 

Dy: MATTHEW L. PANAMAR, ESO. 
Of Counsel 


For the Defendant: 


Messrs. ALEXANDER ASH SCIE’ARTZ & COHEN 
Dy: JOSEPH A. COHEN, ESO. 



MUTNKRR DISTRICT COURT RKRORTKR*. U.I. COURTNOUM 












k 3 

- 2 

THE COURT: Your ononinas, please, pentlemon. 

MR. DANAHAR: If Your Honour please. 

THE COURT: Counsel. 

MR. DANAHAR: Madam forelady, members of the -jury 
this is the phase of a trial lawsuit which is commonly 
known as the openinq statements o f the attorneys for the 
respective parties, and the purpose of an oneninq statement 
is to qive the jurors in a qeneral way what each nartv ex¬ 
pects to prove, 

I am, on behalf of the plaintiff, not ooina to 
tell you all our evidence, hut I will try to outline to 
you qonorally what we oxnect to prove in this case. 

Now, we are dealinq here with a ’"aritino natter 
and I am sure, I feel quite sure that perhaps one of you 
jurors are oven familiar with the tvno o f vessel that wo 
are ooina to be talkina about. We are aoina to be talkina 
about a dredae. Perhaps you don't know what a dredae is. 
You miaht have seen them out in the harbour here, par¬ 
ticularly if you travel on the ferry. 

Anyway let mo tell you hriefly in case vou don't 
’:now, a dredae is a floatina vessel that they use to dia 
out the river bottom, to die out channels and so on and so 
forth, and it's quite a laroe vessel. 

Let ria say at this point that if what I sa” is 
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rot: clear, I understand. It is very difficult to explain 
t ii.s thing to you, hut we nave photographs which will he 
put into evidence, and I am sure that with the aid of these 
photographs and with the aid of the testimony that you will 
hoar you will get a much clearer picture than what T am 
going to outline to you now. 

As I say, this is a dredge, it is a floating 
vessel, it is quite large and it has a big boom on it that 
extends out over the front of the dredge, and this boom 
has heavy wires running up to it and then coring down, and 
on the end of the wire is what they call a clamshell bucket. 
That's a tyne of bucket that opens and they dron that down 
into the bottom of the river, close it. and naturallv that 
nicks up mud or dirt or sand, whatever, from the bottom, 
and that's discharged and usually in a scow. 

r o chat's the type of vessel that we are going 
to be talking about, a dredge. Mow, Mr. Anderson, the 
plaintiff in this case, was a crew member on the Dredge 
No. 50. That's the number of the dredge, and it was 
owned and operated by Oreat Lakes Dredge & Dock Company. 

That is the company that we are suing. 

This accident dates back to October 18th, 1970, 
which was a S inday, and on that day there was aboard the 
dredge incidentally, the dredge on that day was working 
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out here in the Hudson P.iver rinht un around Pier O') of 
the Hudson River, which I think is about forty somethino 
street, and it was out in the river, hut at this particular 
day, Sunday, it was what is known as a repair day. They 
weren't actually doinq any dredqinq work that day, but there 
was a crew aboard the dredqe and they were doino repairs on 
the dredqe. 

How, Hr. Anderson was one of the crow merbers. 

He was a deck hand. In addition to Mr. Anderson there was 
the captain of the dredqe, there was a mate, i hat thev call 
a mate, there was an operator — incidentally, the operator 
is the ran who manipulates the controls that make thi*? 
bucket no un and down on the boom, and then there were t.v/o 
deck hands and one enoineer. That was the complete crew 
aboard the vessel on that day, which is in these cases, or 
in these dredoes, a full complement. 

How, the captain, the men reported for work at 
seven-thirty in the nornino, that's the usual time, and the 
caotain laid out the work. One of the lobs that he desio- 
nated to be done was to chanqe the wire on this boom. This 
is a bio heavy wire about an inch and a half in diameter, 
and he nave the order. 1/hat he wanted done was to reverse 
the wire. 

Tn other words, he wanted to have the wire taken 

southern district count RKRORTKRS. U.S. COURTHOUSE 
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off the end that was attached to the bucket, take that 
end and brinq it back up throuqh the boon and down into 
what is known as the cab, and that's where the revolvine 
drum works and which lifts this bucket ur>, or lets it 
down. That's where the mechanism is that this wire ones 
around, in the cab. 

An I say, the purpose wa3 to take the end o** 
the drum in the cab, brine it down to the deck, attach 
it to the bucket and take the end that was on the bucket 
and brine that back un throuqh the boom and down into the 
cab aqain. 

How, as I say, nerhaor, thin isn't ol<-nr to you, 

but the ohotooraphs miqht be more clear. How, in con- 

/ 

nection with this procedure of chanqinq the wire from end 
to end* there was involved in that the operator, and there 
was the mate, and there was Mr. Anderson and, as I mentioned 
before, there was another deck hand who was nruce Anderson 
who is, incidentally, Mr. Anderson's brother. Then you had 
the enoineer. 

The enqineer, ordinarily his work is confined to, 
just as his nano imnlies, with the enqine nart of the ves¬ 
sel . nut all these other men, part of their duties is to 
enqaoe in this very job that was beino done, nut on this 
particular day after they had succeeded in takinq the wire 

lOUYMCRN DISTRICT COURT RCRORTIRS. U.S. COURTHOUM 
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off the drum un in the cab and hringino it hack down to 
the deck and then when it became time to bring this wire 
back up and back to the drum, the captain took one o* the 

men off the job. ITe took Bruce Anderson, Mr. Anderson's 

% 

brother, off that particular job, and sent him some other 
place to do some paintinq. So that left only three men to 
complete the operation. 

Now here comes the complicated part in netting 
a true picture to you, and here anain the photos will help. 
In order to get this wire back up through the boom and 
down into the cab, the wire is attached to what is known 
as a tuoqer, t-u-g-g-c-r winch. 

Mow, this is a small winch and it is located in 
the cab, and when the wire is being taken off that drum — 
well, let me define what a winch is. A winch is a mechan¬ 
ical device for — where you have a wire attached to it and 
its purpose is to wind something up. Tomethine like the 
biq drum. It's to pull somethinq with, o: lift something 
with. But it is a much smaller piece of mechanise and the 
v/ire on it is only a half inch thick. 

Pell, in any event when it came time to bring 
this wire un from the deck the wire from the tuooer winch 
was attached to the wire down here on deck, actually it 
had been attached in the cab and had been brou«ht down 
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with the biq wire, and there it was on deck, and it be¬ 
came — now was the moment to brino this heavy wire back 
up through the boom into the cab. 

Now, this cab is an enclosed cab, i^ you can pic¬ 
ture it. It has, as you look forward where this tun — 
let's assume this is the tuoqer winch rioht here (indica¬ 
ting, only it's down low. As you face the tuoqer winch 
you have a wall in front of you and there is no way of 
looking out on deck to see what’s qoina on. Absolutely 
no way. 

Over on the left hand side of thin cab there’s 
a door which is aoproximatelv from about here over to the 
end of the ton Dart of the jury box here, (indicatina) . But 
there is nothin'? here by which a man who is oneratina the 
tuqqer winch can look out to see what’s qoinn on. 

Now, Mr. Anderson was the one who wan un in the 
cab operatin'? this tuoaer winch. Now, you have the con¬ 
trol for the winch, or a lever, it’s on the riqht side of 
the turner winch, and it was his job to operate this con¬ 
trol and in doino so when he would nut it in the hoist 
position that would start nullin'? up this l>iq heavy wire 
up the boom and back into the cab. And this wire that 
the winch is pullin'? un, that is the tuqqer winch wire 
now as distinquished from the main wire that’s hrinq pulled 
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up, this tuaacr winch wire is beinn nulled in this way 
into the winch and croing around the drun o* the winch 
(indicating). 

Now, ordinarily in this job you have a nan who 
handles the control of the winch, you have a rother rran 
who watches and guides this tueeer wire around the drun 
so that it winds around the drun evenly. If yon don't 
get that wire to wind around the drun evenlv it can pile 
up on top of each other and it can danage the wire. 

So that the object is to nake sure that vou 
wind it around even. Just like with a fishing rod, you 
know, the spool of a fishing rod, it's innortant that 1 
that be wound around evenly. It's more innortant when 
you are dealing with wire cables. 

At any rate, ordinarly you have one ran oneratinc 
the lever, controllina th*» lever, you have another nan 
guiding this cable to the drun and then over at the door 
you have what is known as a sional nan. And of course his 
job is to look out on deck and see what's eoing on, naking 
sure that everythin* is proceeding snoothlv and if some¬ 
thing should happen the signal is given to this nan and 
then he passes right on Jto the operating winch and shuts 
the winch off, or slows it down, or whatever is called 
for. 

•OUTRCRN DISTRICT COURT REPORTERS, U4. COURTROOM 
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Nov, on the occasion of this accident, that is 
what we are dealina with, an accident to MR. Anderson, 
he is the only one up in this cab all by himself. He is 
operating the tugger winch, the lever, he has «ot this 
wire to be concerned about, to guide it on to the drum and 
he has no signal man over there to crive him any .sinnals 
as to what is going on on deck whether he should stop this 
winch, whether he should slow it un or reverse it or what. 

So, consequently he has on his rind the lob o* 
three different men, and while he is doing this — inci¬ 
dentally, in order to — so that he could run over to that 
door and see what was going on out on dock, ordinarilv he 
should stand to the right of thin wire, because it nas*es 
on the left around the drum and the lever control is 
here (Indicatine). But, so that he could run over to that 
door and see what was going on he stood to the left o* the 
wire so the wire was passing this way and his lever con¬ 
trol was over here (indicating). 

Bo he had his right hand on the lever, the wire 
is massing by him this way (indicating) and he ir tapping 
it with his left hand to guid it around the drun^*and 
while he is doing that he had gloves on, which is normallv 
to be expected, he is supposed to wear gloves in this 
operation, his hand got caught in something on this wire 
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that was moving and it was pulled into the drum of this 
tugcrer winch, and he was tossed over the drum, and that 
is how he sustained his injurie sT""| 

Nov;, that briefly is what this case is all 
about from the plaintiff's standpoint. Of course our 
claim is that there was insufficient heln in doLno the 
job, and we also claim that there must have been a de¬ 
fect of some kind in this wire to catch his glove on, 
and basically that what the case is about. 

As I say, this is not the time to go into all 
of the details. We have some other claims, but those are 
the main points. 

Now, what happened to Mr. Anderson as a result 
of this accident? Well, he was twenty years old at the 
time. Me is now twenty-three. He sustained a fracture 
of the left humerus ,that is the upper arm here (indicatinn) 
and he also sustained damage to the radial nerve and he 
was taken to French Polyclinic Hospital immediately. They 
gave him emergency treatment, and the same day he was 
transferred to Doctor's Hospital in Staten Island, and he 
was in the Doctor's Hospital from October 18th, 1970 until 
November 18th, 1970. 

Now, while at the hospital they did an operation 
on his arm. Thev had to put a plate in the arm, and be- 

SOUTMERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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cause of this nerve danaao to the arm when he was dis¬ 
charged on November 18th, he had to wear a brace because 
he had what was known as a wrist-dron. The doctors will 
explain to you what that is. He can't control the wrist. 
You can't move it up and down. He had a wrist droo and 
he had to wear a brace. 

Well, he was out of work for approximately nine 
months, durina which tine he was wearino this wrist brace. 

o 

Eventually he did return to work in the capacity of a 
handyman. 

Perhans at this noint I ought to bring this out. 
At the tire of the accident Mr. Anderson was v;orkin<~ as a 
deck hand, but he had the classification of mate. In either 
words, desnite his vouth ho had started working, incident¬ 
ally, in 19G7, he had not corrnleted hirrh school and he was 
just in his second year of high school when he lo*t and 
started working on the waterfront as a dredge nan. And 
he did so well, he started off as a handyman and a deck man 
that within throe years he had the classification of rate. 
And ho did work as a rate when other rates went on vacation 

He was not a steady mate. And of course the rate 
of nay between a deck hand and a mate and an onerator 
varies, each one is a higher level and they make more money 
consenuently. 

SOUTHERN DISTRICT COUNT REPORTERS, U.S. COURTHOUSE 
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consequently. Cut, we e:coect to nrovn that within a 
short period of time Mr. Anderson would have reached the 
stage of being a steady mate, and certainly by this tine 
if not before this time he would have reached the clas¬ 
sification of an operator, which is one o* the highest 
nayino jobs on the bridge outside of the cantain. 

r »o, as I say, netting bach to the injury, he 
had this brace on his arm, annarentlv the condition was 
not irprovino, so in 1952, May of — 1972, excuse me, 
some doctor in January of 1972, had recomrended that 
somethino be done about this situation. So, he went 
over to the Marine Hospital in Staten Island, and he 
was admitted there ns an in-patient, and they did an 
operation on his arm to help straighten out this problem 
of the wrist drop. 

They did a pretty good job in the operation. 
They transferred different muscles and tendons and what¬ 
not, and they overcame that problem of the wrist drop. 

Hut, unfortunately, and we wilt prove this, wo will have 
the medical records fro all these hospitals, the Marine 
Hospital, he has been an out-patient at the M arino Hos¬ 
pital ever since then. 

By that I don't mean he goes there every day 
or every week. He goes there periodically and thev 
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examino him to nee if this condition is improving, and 
he has been to the Marine Hospital as recently as January 
30th of this year , which was the last tine ho was there, 
and at that time they called in a special consultant, an 
orthopedic consultant, to examine him to find out, v/ell, 
what is this boy’s status as far as recoverine fro" this 
condition and from those injuries. 

This consultant examined hi" and he *ound that 
he has a permanent limited use of his left arm, and that 
is his present status now. And it is our oosition that 
because of this condition of his arm he will never be 
C:ble to become a stead” mate, ho will never be -,ble t n 
become an operator, and consequently he has lost a sub¬ 
stantial amount of money in wanes rioht un to the nre- 
sent time, and that he will lose a substantial amount 
of money into the future because o^ his inability to 
advance himself due to this injury. 

That briefly is what we expect to prove in 

this case. 

Thank vou. 


25 
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THE COURT: Mr. Cohon. 

MR. COHEN: Thank you, your Honor. May it plcaso 

the Court. 


THE COURT: Counsel. 

.MR. COHEN: Madam Forelady, Ladies and Gentlemen 
of the Jury, durina the course of the proceeding.*? this 
morning a very able and articulate judge bold you that when 
you served in thi3 courtroom you are, and T emote, "ministers 
of justice. I would like you to ponder on the moaning 
of that term, because to me a minister of justice moans 
that you have to administer justice, and this rcallv means 
that you have got to dispense justice. 

In order to dispense justice you may be called 
upon to do something that your head tells you should be 
done, but that your heart and your sympathies mn*' prefer 
not to uo. Hut, nonetheless, that is the oath you took, 
that is the task you have, and that is what we are going 
to as): you to do in this case. 

In order for anyone to do the just thing in my 
judgment they have to understand what the issues are. 

They have to understand as much as is humanly possible to 
understand aboutvhat is going on. Especially in this kind 
of a lawsuit. 

Ue are not hero dealing with the kind of lav/suit 
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that you may liavo had some experience with, such as an 
automobile accident where some of you drive cars, you arc 
all certainly pedestrians, you see, you hear, vou under¬ 
stand. Ue are here dealing v:ith an accident that happened 
on board a dredge. I doubt that any one of vou have 

ever been on a dredge. I doubt that you have, as you sit 
here nov;, I doubt if you have the foggiest notion what a 
dredge looks like, its parts, or what goes on. 

But you have got to decide this case justlv and, 
therefore, it is our job to make you understand as best 
v.’c can as to v/hat was going on. If we do our job well, 

nothing else happens, vou will understand an awful lot more 
about dredges and the gear and equipment as a result of 
this lav/suit than you do now. 

I agree with Mr. Danahar, this is a vorv difficult 
type of situation to describe to you crally with words, but 
photographs have Leen taken of th dredge, of the parts 
involved, and if T may, your Honor, have a set of photo¬ 
graphs that were taken, and if I na« to make it clearer to 
the jury at this point, because I will offer them in evidence] 
in any event, may I just use two or three to demonstrate 
what I an talking about in my openings? 

Vlin COURT: I see no objnotion. Do you, Mr. 

Danahar? 
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MR. DANAHAR: May I see tho photographs, your 

Honor? 


THE COURT: Surely. He v/ill put then into 
evidence, he said. 


MR. DANAHAR: I have no objection, your Honor. 

THE COURT: All right. Would vou be good enough, 
Mr. Clerk, to nark those for identification? 

Let the record shov; that they were marked. 

MR. COHEN: Thank you, your Honor. 

THE COURT: Just for accuracy sake. 

(Defendant's Exhibits A, A-l and A-2 marked 
for identification.) 

MR. COHEN: Let me shov; you first this photograph, 
Exhibit A narked for identification, and I v/ill work my wav 
along. 

This is a photograph taken Q f t ^ 0 vor ., dredge 
involved, the Dredge No. 50, it was tak.cn at a subsequent 
date But this will give you an idea of what the dredge 
looks like (handing). 

It is in effect a floating crane with a clan 
bucket that has a housing attachment in the back. 

Let ne just show this to each of you so that you 
nay get some idea of what I an about to discuss (handing). 

It is a floating crane. Here is tho boon, 
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or the crane, or the derrick, and thin is the bucket th.it 
io sent down into the bottom of the river, and it scoops 
up, it's a clan bucket, and it scoops up the much and the 
mud, then it is raised up and it is put over a scow along¬ 
side, such as you see here (indicating). That is another 
floating object. It is empty. And it is released, and 

all the muck goes into the scow, and the scow would ultinatel' 
dump it somewhere when it is filled up. 

This is the clan bucket that is sent down to the 
bottom, this is the crane on which it is suspended 
(indicating). 

This is really a floating crane. Cranes J think, 
you are a little familiar with, because you have seen cranes 
in the street. This is a floating crane with a clam 


bucket. 


!Iow, this is in fine detail, and the light here 
is not that good, but this crane is suspended bv two thick, 
cables. They came down here (indicating). 

This clam bucket rather is suspended by two thick 
cables that run from the cab of the crane. 

I apologize for the fact wc don't have real live 
blow-ups. There are these two wires here running from the 
cab, and T will explain to you where they connect up at the 
other end in a moment. 
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”hcy run through a shiv, or a block at the top of 
the derrick, and then cone down and they are attached to the 
clan bucket. 

Now, there are two separate wires that run dovm 
there because each one serves a separate and distinct pur¬ 
pose. One of those wires, and you can see it here, is 
connected over here to the clan bucket itself, and that is 
the wire, the wire cable that holds that clan bucket, and 
if you want to move the clan bucket up or dovm the operator 
inside the cab operates a winch drum and that will activate 
that wire, either taking the wire in on the drun or letting 
the wire out qj\ the drun. it will cause that wire to go up 
and down, and as that wire goes up and down obviously the 
clan bucket goes up and down with it. 

That wire, because it holds the clan bucket, and 
this is very inportant, you arc.going to hear a lot of 
jargon, every business and every trade has its own jargon, 
tnd unless you start to understand what the jargon means 
you are going to bo lost when you are talking to people, 
so that is why I an going into this in detail now. it is 
inportant for *'ou before you hear a single witness to under¬ 
stand some of the jargon so that you can translate it into 
simple terns in your own mind to understand what v/c are 
talking about. 
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That wire, because it holds the clam bucket, is 
called the holder wire. okay? The holder v/iro, because 

it holds the clam bucket. And it is the one to use when 
you want to raise or load the clan bucket. 

Ilcv/, the clam bucket, as you know from having, 

I imagine, having seen some on the street, has a mouth that 
opens and clones on the bottom so it can scoop and hold 
and then let go. And there i3 a separate wire to operate 
that opening and closing of the clan bucket's jaws. 

That is the second wire you see here, and that, 
because it controls the opening and closing of the jaws, 
it doesn't keep the claim bucket in its up or down position, 
this is just used to control the opening of the jaws. So, 
because it's used to control the opening and closing of the 
jaws, tnat second v;irc is called the closer wire, okay? 

The closer wire in the thick cable that is attached 
to the clam bucket that operates the jaws, and the holder 
wire is the other thick one that is attached to the clam 
bucket so that it can be raised and lowered. 

Now, those two thick cables are fairly similar, 
ihcv are thick. Mr. Danahar said they night be about an 
inch and a half, approximately that, and they are thick and 
they are heavy and periodically as a matter of good main¬ 
tenance -- lot me withdraw that for the moment. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
EOLEV SQUARE. HER YORK. N.Y. CO 7-4SE0 













A 21 


"P. 20 

Lot no toll you where those wires go on the other 
end before I explain the maintenance. 

Those wires run through the cab, through an 
opening in the upper part of thi 3 cal) (indicating) . 

You can see them going down here, and they are wound on 
to a very large drum, a winch drum, a very large winch drum. 
That is large enough to accommodate heavy cables such as 
these wires are. 

Tor good maintenance is necessary every now and 
then to reverse the wires, each of those wires, end for 
end. The end of each of those wires that is on the 

clam bucket is the end that gets the most wear. The other 
end is just wound around the winch drum and it will be let 
out and taken in. 

So, every so often, for good maintenance, the 
company would have the wires changed end for end so that 
the end of the wire which had been on the clam bucket is 
reversed so that it is now placed on the drum of the winch, 
and the end which was on the drum of the winch is reversed 
so that you have it placed on the clam bucket. 

This is done from time to tine with both the holder 
and the closer wires. There is a little discrepancy, I 
an not really sure of the answer in this case, as to whether 
what was being done at this tine war to reverse the holder 
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v/ire or the closer v/ire. Hut I don't think it naken any 
real difference which v/ire they were involved v/ith because 
the wires v/ore essentially the same and the operation for 
reversing either one of them is essentially the same. 

MR. DANAHAR: I do agree to that, your Honor. 

THE COURT: You do agree? 

MR. DANAHAR: Yes, I agree to that. 

THE COURT: Thank you. 

MR. COHEN: Nov/, how do they go about reversing 
either the holder or the closer v/ire? This thick heavy 
cable? The bucket is put down somewhere, usually on a 
scow tnat is alongside of the dredge, and with the bucket 
at rest. The wire to be reversed is disconnected from 
the bucket. It is usually a shackle or some kind of 
securing device that the men can take off. 

S° now vou have one end of that v/ire is off the 
bucket and it's free. Mow, the other end of that wire, 

the v/ire still runs through the top of the derrick down 

into the cab and around the drum of the winch that services 

it. They have to get all of that v/ire on to the scow 

so they can reverse the end of it. 

®° that with one end free of the clam bucket, 
the operator then sits in the cab, and I think you can see 
the silhouette of a man sitting in the cab here (indicating) 
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and that is where the operator nits, and he has present in 
that cab over there the controls that enable him to turn 
the v/inch drum that is holding the wire that is to bo 
reversed so as to pay that wire out, let it go out, and 
the wire in being paid out. 

TJ 're are men who are on the scow. These are 
some of the dredge's men. They are standing on the scow, 
and there is the operator who is letting the wire come out, 
and flaking it about on the deck of the scow. They want 
to get all of that wire down so they can reverse the ends. 

Nov;, when they reach the point in the operation 
where that wire is nearly completely off the drum of that 
big winch thatta inside, and I will show you some pictures 
of this in a little bit, when they reach that point they 
have to stop for a moment and they have to in soma way 
usually take another bite, or securing purchase on that 
wire so that it doesn't run away from then when they finally 
disconnect it from the drum. 

Fo they will do that generally on the deck. 

They will connect a line from that wire so that it is going 
to be held, and then in this other photograph, Exhibit A-l 
for identification, you see this large drum over here and 
thi3 large drum over here is the drum of the v/inch that 
services that holder, or closer wire, and it's quite large. 
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I have a bettor shot of it, if I mav. 

May I just have this one marked also, your 


Honor? 


Clerk. 


THE COURT: All right, you may mark it, M r . 


Mr. Cohen, I think that I must suggest that if 
you are going to rely heavily on some of these exhibits you 
v/ill have to have them enlarged so that when you address 
yourself to the exhibit you will not have to repeat a dif¬ 
ferent verse to different parts of the jury what the photo¬ 
graph has to depict. You will be able to use a pointer and 
they can see what you are talking about. In fact, I might 
even suggest that there ought to be a model, if it is too 
late for a model, then for heaven's sake be sure wo at 
least enlargements of the photographs, those photographs in 
particular to which you arc going to make freouont reference 

We cannot wait until each group of the jurv tales 
a look at these 3 x 10c, or whatever they are. Do you 
understand? 

MR. COUCH: Yes, I do, your Honor. Might I 
asJ: tliis: these were a sot of photographs that Mr. Danahar 

gave to me. If i could ask him for the negatives I could 
try to get them blown up properly. 

THE COURT: You gentlemen know that I recognize 
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your obligations and you have plenty of responsibility, 
but among yoxirselves figure out something, bring it in to 
aid the jury. 

MR. COHEN: All right, your Honor. 

Here is a better picture of the ones that we 
have shown the large winch drum that services the closer, 
or the holder wires, and you can see there is a wire of that 
type that is coming in from up above which is the hole in 
the cabin running around this winch drum. 

Now, the point I want to make is that when the 
end of that wire is nearly off the drum it ha 3 to be un¬ 
shackled. In other words, when the drum has rotated most 

of the way and most of the wire is off, you find the end 
of that v.’irc is secured to the drum in some fashion, and 
that has to be unsecured. 

Now, they do unsccurc it, they remove the shackle 
with a securing device, and the idea then is still, the end 
of that wire still has to travel up from the cab through 
the block, or shiv in the derrick, or down on to the scow. 
They have got to got that upper end down so they can reverse 
the ends. 

Do you understand that? In order, and this is 
'•’here we really get involved with what happened in this 
case, tiiov don't want to have that wire completolv loose 
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lying on the 3COW because* then when you reverse it the 
question is how do "ou get it bach up through that block 
or shiv at the head of the derrick? 

So vrhr.t they do is they utilize a tugger winch, 
which lias on it a tugger cable. This is a much smaller 
winch and winch drum and it's shown in this photograph. 
Exhibit A-l. It's this round drum over here (indicating), 
and this cable running from it is the cable that belongs 
on it, and because the only purpose this has in life is to 
assist in the changing operation of the large holder, or 
closer cable. That's all it's used for, and it's used 
to tug it. So they call this a tugger winch. 


Now, why it is use to tug it I will explain in 
just a monent. This is the tugger winch, you see it's 
relationship to the large winch drun that holds the large 
cable, this is the 3nall cable, the tugger cable wire that's 
around the snail tugger winch. 

IJov;, they will attach the end of the closer wire 
to the tugger winch wire and then lot the cable run all the 
way out to the head of the derrick and down on to the scow. 
Then all they have got to do is to disconnect the tugger 
wire from the holder v/ire and reconnect it to the opposite 
end of the holder wire so that when they then take in on 
the tugger wire, tug in on the tugger wire, the tugger wire 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 













1 

2 

3 

5 

I 

6 



A 27 ' 

rcp 26 

is still running through the head of the derrick, it comes 
rising up to the head of the derrick and that is now 
secured to the holder cable, or closer cable, whatever it 
is. Tt brings with it as it comes up the other end, 
and it brings that other end back down into the cab, and 
once that end is back down into the cab it can then be 
removed from the tugger wire and resecured to the drum of 
its own winch and wound in on its own winch drum. That's 
really all thev want to accomplish. 

That is the operation. You have got a number of 
different terms involved. We are tailing about holder 
wires, closer wires, tugger v/inch wires, the important 
thing for this case as I understand it is this tugger winch 
and the wire on the tugger v/inch, because that is what Mr. 
Anderson says he was working with at the tine the accident 
happened. 

Mow, I wasn't present when this accident happened, 
and neither was Mr. Danahar. All that I really know about 
this case is not evidence, what Mr. Danahar knows and tells 
you is not evidence. The evidence must come to you from 
people who take the stand and who were present that can 
you what happened and what they saw. 

Ue are permitted to talk to you in advance so 
that you can sort of appreciate in advance why certain 
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questions will be asked, why the lawyers at least think 
they are important. Because, as Judge Cooper has also 
said to you earlier, the proof comes in a little bit like a 
mosaic. There is a little piece here and there. It is 
not until all of it is in that you see the entire picture. 

So v/e try to give you some preliminary idea as 
to what you may expect. Sometimes we are right, and some¬ 
times v/e are wrong, and you have got to judge whether the 
witnesses have established what an*/ of the lawyers have 
said. 

Now, on the day this accident happened they had 
gotten to the point in the operation where the, I will 
call it the heavy cable because again I am not sure if it 
was the holder wire or the closer wire that was being 
reversed, whatever it is it is a heavy cable, they had 
gotten to the point whore that heavy cable had all been put 
out. It had been down on the scow. They had reversed 
the end through the tugger winch wire and they wore now in 
the process of starting to bring in the tugger winch, to 
hold it in so as to bring in that heavy cable back down to 
the cab so they could disconnect it from the tugger winch 
and put it on its own winch drum. 

At that time Mr.Anderson was operating the tugger 
winch, and a better picture of the actual tugger winch is 
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shown in Fxhibit A-2 narked for identification, and here it 
is (indicating). It is a stationary object. It is 
permanently affixed,or bolted to the floor. It doesn't 
novo, it doesn’t jump out at you,it doesn't do anything 
like that. It is just a drum, a drum that when youpull 
this lever over here in one direction or another, the drum 
will move, it will rotate either in one direction or 
another. 

Depending upon the direction in which it rotates 
it either lets the wire that is on it come out, or it pulls 
it in. That's all it is. It occupies itself, it 
occupies the same space, it doesn't move around. It's 
just that the drum rotates. 

This drum is a relatively small affair certainly 
compared to the other winch drums that hold the hcavv cable. 
It measures about 10 inches according to the measurements 
on those photographs. It measures about 10 inches from 
one side to the other. And near that, about 13 inches 
away, is the lever that the operator is supposed to work 
with to make it go in one direction or another. 

Dow, at the time this accident happened Mr. 
Anderson had the job of t-zorking this tugger winch cable, 
and all he really had to do was to keep it in motion, 
to keep the tugger winch wire coming back onto the drum 
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because as that keeps comincj back onto the drum remember, 
it's a heavy cable, it is bringing that heavy cable up 

from the scow up through the head of the cable back to the 
cab. 

I.'ow, there v/ere other men on the scow watching 
out for the heavy cable to see that it didn’t snag or get 
caught in anything. That wasn't his job. His job was to 
operate this winch• It takes a man to operate it. 

While he was operating this winch, and according 
to his testimony -- you nay be surprised that I used the 
word ’testimony" because you haven't heard any yet. Under 
the rules in the Tederal Court each side is permitted to 
take testimony from the other side in advance of trial so 
that we each have an idea of what the testimony will be on 
the trial. They have done it to us, we have done it to 
them. 

.'r. Anderson has given his testinonv just two 
months ago, and it was testimony taken under oath. Ho was 
there and he was the only one in the cab at the time. 

The only one in the cab at the time this accident happened, 
and lie was working this little tugger winch. 

lie testified that he had taken in about three 
turns on the tugger winch wire, so you can see that that 
was relatively early in the operation of bringing the cable 
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back in. Three turns had come in, and ho war? operating 
the vrinch, and suddenly he says he felt pain. 

f~YOU will nee that under oath two months ago in 
the presence of his lawyer he swore that lie doesn't know 
what happened. You will sec that two months ago -- 

HR. DANAIIAR: Your Honor, I don't think it is 
proper opening. This is going into argument and sum¬ 
mation . 

THE COURT: It is a position taken that counsel 

says he will maintain by the evidence, therefore the 
objection is overruled. I will not allow counsel to 
elaborate too nuch. You make reference. 

Uhat you are saving is that in the examination, 
that is what you say, it remains for the jury to decide 
whether "ou are correct, you say that in an examination 
before trial this plaintiff said he doesn't know what 
happened at the time of the accident. 

MR. COHEN: Absolutely. 

THE COURT: All right. Nov; go to something else. 

MR. COHEN: Yes, sir. Hut, if I may, he 

further said that there was nothing wrong with the wi re 
on the tugger winch, and that there was nothing wrong with 
tho winch. 

fo v/o come to you in this situation, wo cone 
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to you with tho situation of a nan who war; working with tho 
machine, a tugger winch that we owned and supplied to them, 
that's certainly our equipment, and while working alone 
v/ith that machine, unwitnessed bv anvone, lie had an 

accident. And when he is questioned ho savs there was 
nothing wrong — 

THE COURT: Well, that is argumentative. The 
objection is sustained. T am afraid I will have to strike 
out the argument. 

Next. Tho jury v/ill disregard the last state¬ 
ment. How go ahead, .Mr. Cohen. 

MR. COHEN: In sum, and to cut it short, all 

we say to you is that based upon his own testimony, which 
we shall road to you, we will show you that from his own 
mouth he was the only witness present. There was nothing 
wrong with the ecruipment that was supplied to him. 

i/e will show to you that based upon his own 
testimony this accident happened only because of his own 
ca r olc smes s. j 

That '3 pretty much it in a nutshell. I hope that 
by showing you these pictures and giving you some idea of 
what is involved I have not confused you, because believe 
me, my intention is not to. It is imperative to us that 
you really understand every aspect of this operation. 
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During the course of this trial I will endeavor 
to got witnesses who tall; in jargon to nake it as simple 
for vou as possible, because it all can bo made simpler 
so that you do understand, because I think v/hen vou under¬ 
stand what is going on,when you understand this claim you 
will find that contrary to the claims-made, contrary to 
those claims, my client was not negligent and did not cause 
this accident. 

Thank you. 

Tlir COURT: Very well. Mr. Danahar, will you 
call your first witness. 


MR. DANAHAR: Yes, sir. I will call Mr. Mioliaol 


Anderson. 


M I C II A E L T. AND E R S 0 H, the plaintiff, 
called as a witness in his own behalf, being 
first duly sworn, testified as follows: 

ThE COURT: .Mr. Anderson, I sav this to all 
witnesses. You rmst speak up in a clear voice. The jury 
nust I'.ear what you have to say, and will vou please remember 
,ou are in a courtroom and what vou sav hero is different 
from what vou would say in your house, for instance, whore 
you would be allowed to speak as softly as you wish. 

In a courtroom you can onlv answer the eucstion 
that is put to you. If you are asked when wore you born. 
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don'^ 'live the names of your parents, and don’t give the 
Place where you were bor. . You just give the date of -our 


birth. 


That's it. F)o you understand that? 

TliE WITNESS: Yes, sir. 

THE COURT: All right, go ahead, Mr. Dannhnr. 


0IRL'CT EX.V’IKATION 


nv MR. DAMAIIAR: 


V/lien were you born, Mr. Anderson? 

May 6, 1050. 

What education have you had? Just briefly. 
Tvo years of high school. 

Did you finish your second — 

No, I didn't finish mv second vear. 

When was it that you left school? What year? 



Q After finishing school did vou go to work? 

A Yes, sir. 

o Who did you go to work for? 

n - Croat Lakes Dredge & Dock. 

() That is the defendant in this case that you are 
suing; is that correct? 

A Yes, sir. 

0 When you started work for that company what was 
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’•K. DAIIAIIAR: Your Honor, nav T have excluded fron 
the courtroom any prospective witnesses? 

THH COURT: Certainly. Any witnesses. 

mr. count! : if your Honor please, I believe 
that is limited to fact witnesses. I have an expert 
maritime consultant here whom I would like to sit with me 
to assist re during the course of this trial. 

Till! COURT: That is allowed. Rut if he is going 
to -- is he going to be a witness? 

’1R. COIIEIJ: I expect him to testify, but he was 
not a witness to any of the facts. 

THE COURT: All right, it will be brought out 
to the jury that lie has been in the courtroom throughout, 
you understand. Hr. Danahar. He is an export and, there¬ 
fore, lie ought to listen to what is being contended so that 
he irav address himself to those points at the time of his 
testimony. That goes for both sides. Is that agreeable? 

MR. DAIIAILAR: Well, I would still like to press 
my objection, your Honor. The more fact that he is an 
expert, T don't tnink that entitles him to sit in the court¬ 
room . 

THE COURT: Mr. Cohen, what do you say? 

M R. COREi!: If your Honor pleases, lie is not a 
witnosn to any of the facts. I relied on him, T consulted 
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with him frequently during this trial. It in Captain 
William Wheeler who sits there, and I need to consult with 
him, and I never heard where an expert wan excluded. 

THK COURT: I an going to allow him to stay. 

UY HR. DAiJAItAR: * 

0 Mr. Anderson, you were telling un that you were 
working on this spud barge in May. 

A Yes, sir. 

C» how long did you work on that barge? 

A A couple of months. 

Q Was that or Croat Lakes? 

A Yes, sir. 

Q Then what did you do? 

A I went to work for Cates as a deckhand. 

Gates? Is that a — 

A Gates Construction Cpnpanv. 

U Construction Company? 

A It's dredging, also. 

Q What kind of a job did you have with then? 

A I was a deckhand with then. 

(’• How long did you work for Cates? 

A Five months. 

C? Then what did you do? 

A I went to work for l/coks. 
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2 

Q 

In that a dredging company? 


3 

A 

Yes, sir. 


4 

t> 

How long did you work for then? 


5 

A 

Well, a couple of weeks or a nonth. I’n 

not too 

6 

sure. 



7 

0 

Then what was your next job? 


8 

A 

I v.’ent back with Croat Lakes. 


9 

o 

When was that, approximately? 


10 

A 

'63. June. 


11 

0 

June of 1960. Did you continue workino 

for 

12 

'-.reat Labor, from Juno of 1960 up until the tine you 

had your 

13 

accident? 



14 


Yog, sir. 


15 

O 

When you were hack with Croat Lakes in June of 

16 

1963 what 

kind of a job did you get? 


17 

A 

Deckhand. 


18 

O 

Hid vou eventually become a mate? 


19 

n 
i i 

Yes, sir. 


a 

n 

When did you become a mate? 


21 

A 

About October of '69. 


22 

(» 

Ts a mate's job a higher job, a higher-paving 

23 

job than a 

deckhand's job? 


24 

A 

Yes, nir. 


25 

r> 

Did you work as a mate? 
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A Yes, sir. 

0 Were you a steady mate or part-time mate? 

A Part-time. 

0 When did you work as a mate? 

A When operators or another mate would noon vacation 

they v.’ould move no up into a mate position and move a mate 
up into an operator. 

THK COURT: All right now, will vou pause long 
enough, Mr. Anderson, to tell us what was the nature of 
your work as a mate? For instance, there was an occasion 
when a mate went on vacation and you tool; his place; now, 
what would you do? 

THE WITMEPS: . I would be in charge of the dec);. 

THE COURT: What doe3 that mean? You see, wo 
don't onoratc a dredge. Mow, what would vou do? 

-I‘ L ./ITIIF.SS: You run the levers for the scows, 
move it bad: and forth. You set up the machine at different 
locations, and you do most of the — 

THE COURT: Ho you tell the non what to do in 
connection with it? 

THE WITHERS: Yen, sir. 

DY MR. DAUAI1AR: 

C? Wo you supervise the men? 

A Yes, Sir. 
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2 

(> When vou worked as a nate did '-o,, over have 


i 

3 

occasion to ho involved in the work that you wore involved 


f 

4 

in at the tine of this accident? 



5 

A Yes, sir. 



6 

11 your capacity as nate how nany non wore used 



7 

by you up in the cab when it cane tine to use this tugger 



8 

winch and pull this heavy cable back up into the cab? 


5 

9 

A Throe. 

I 


10 

MR. COHEIJ: if your Honor please, nav wo be noro 

I 


11 

specific and fix some dates to this? 



12 

Till-. COURT: Yes. Fix the dates, please, Mr. 

I 


13 

oanahar. 

I 


14 

° 1)0 v ou rener.ber any specific dates when this 

I 


15 

v/3 3 done? 



16 

THE COURT: Or establish that it was infrequent 



17 

or frequent. I don’t know. 

I 


18 

.MR. nAIJAlI/iR: 1/ell, ny euostion, vour Honor, v.ms 



19 

when he worked as a mate on anv occasions did he have — 

l 


20 

THE COURT: Yes, but that is too uncertain. 



21 

MR. DANAHAR: All right. 



22 

0 Do vou rononber what particular year, for instance 

l 


23 

'•hen you were working as a nate this very job t!i»\t was being 



24 

done at the tine of your accident was done while you were 

l 


25 

the rate? 

I 
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A November of '69, I was mate in '70. An for what 
month I can't recall. 

THE COURT: Let mo ask you this, if you don't 
mind, Mr. Uanahar — 

!1R. DANAHAR: No, your Honor. 

THE COURT: — you were doing a particular job 
at the tine of your accident, were you not? 

THE WITNESS: Yes, sir. 

THE COURT: Tell the jury what particular job 
you claim you were doing at the time of your accident. 

What do you call it? 

THE WITNESS: I was a deckhand. 

THE COURT: All right. Hut while you were doing 
that particular job, what do you call that particular job 
that you worc doing? 

THE WITNESS: Changing the closing cable. 

THE COURT: Changing the closing cable? 

THE WITNESS: Yes, sir. 

THE COURT: Right. Now, how many times have you 
done that sort of job? Just exactly that kind of changing • 
THE WITNESS; The cable. 

THE COURT: -- the cable. 

THE WITNESS: Many times, your Honor. 

THE COURT; You say "many." 
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Andcrson-di rect 

THE WITNESS: I'd nay over a hundred. 

THE COURT: Over a hundred? 

THE WITNESS: Yes,sir. 

THE COURT: All right. 

BY NR. DANANAR: 

0 When you were involved in this job of changing the| 
cable over a hundred times, how many men did they have up 
in the cab at the time it became necessary to operate this 
tugger winch to bring that hcavycable back up into the cab? 

A Three. 

THE COURT: Wait, please. You understand I am 
talking about the enact kind of job vou were doing at the 
tine of your accident. T don't want any job that was a 
little different, I want the exact job. 

*re you saying that you did that exact type of 
job over a hundred tines? 

iHE WITHERS: Yes. Changing that wire, that 
closing wire, yes. I'd say that many times. Yes, sir. 

THE COURT: Under the sane circumstances? 

THE WITNESS: By circumstances do vou nean in 
the sane locale? 

THE COURT: Not only in the same locale, but with 
the sane objective, the sane -- 

THE WITNESS: Idea of changing — 
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2 

Tlir COURT : Yes. 


3 

THE WITNESS: Yes, sir. Whenever you change that 


4 

wire that was the idea. Or we were putting on a now wire, 


5 

we would do it the sane way. 


6 

TUP COURT: And every single time vou had throe 


7 

nen? 


8 

TUP WITHERS: I'd say yes. 


9 

TUP. COURT: In the cab? 


10 

TUP WITNESS: Yes. When I did it. 


11 

THE COURT: Was there any particular reason 


12 

why on this particular date of October 10, 1970, vou were 


13 

the only nan? 

* 


14 

THE WITNESS: I was not in charge. 


15 

THE COURT: What? 


16 

THE WITNESS: I was not in charge. 


17 

T .P COURT: You were not in charge? 


: 18 

THE WITNESS: Yes, sir. 


19 

THE COURT: All right. 


20 

ibY MR. DANAHAR: 


21 

0 The testimony that you have given is that when 


22 

you were mate you always had three men; is that what vou 

r 

23 

arc saying? 

r 

24 

A No, not only when I was nntc. When other men 


25 

on the machine was doing the job. Tf you want I could give 
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names. 

Q No. In other words, what you are saying, when 

other mates were in charge they also used three men? 

A Yes, sir. 

Q What did these three men do in the cab? 

A One man was on the tugqer, one would guide the 

wire, one would stand by the door watching the wire come up 
the boom and watch the wire on the deck,or coming through 
the shiv. 

Q And the one man that was — 

THE COURT: Now, wait. You see, you first 
admit that the jury comes to this without the slightest con¬ 
ception of what is involved, and then he makes a summation in 
a very restricted fashion. He is not supposed to be a speech- 
maker. That is not his line of work. He sums it up. 

It is no good. You will have to just have him break it 
down step by step as to what he maintains he does in order 
to have the jury understand what his position is. It may 
be a little difficult, but you have got to do it. 

MR. DANAHAR: All right, your Honor. 

THE COURT: They are the ones that have to 
understand it. 

MR. DANAHAR: Your Honor, at this time I offer j 
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in evidence Defendant's J.'xhibit A-2 narked for identifi¬ 
cation. 

THE COURT: Is there any objection? 

MR. COIIEM: Hot at all. 

THECOURT: Received. 

MR. COIIEM: May we mark them all in evidence? 

THE COURT: Please, Mr. Cohen. That is where 
trouble starts. He knows his business like you know '/ours. 
All he is offering in evidence is Exhibit A-2. Mark it in 
evidence, Mr. Clerk. 

(Defendant's Exhibit A-2 received in 
evidence.) 

T1IE COURT: Ladies and gentlemen, one word on that. 

I don't like to keep you in the dark about things of this 
nature. Mien a paper, or any inanimate object is marked for 
identification you cannot sec it in detail. You can look 
at it, glance at it sometimes. As when Ur. Cohen showed it 
to you in his opening remarks. But, when a document, 
or anything is received in evidence, as this photograph 
was just received, then you nay examine it to your heart*! 
content. 

Tt is as much a partof the trial as the testimony 
of the witness. fo that the trial is not just the witness' 
testimony, it is the exhibits, it is the agreement hetween 
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cdunr.nl, it in the comments by the Judge. All of that in 
a part of the trial, not just the oral testimony. 

Tr. that clear? All right. 

BY MU. DAHMIAR: 

O Mr. Andernon, you said there were three men up 
there and one on the job wan to operate the tugger? 

A Yen, sir. 

0 Mould you lool* at Defendant's Exhibit A-2 and 
point out what is the tugger (handing)? The tugger winch. 
THE COUF!T: The tugger winch. 

A The tugger winch is thin winch right here 
(indjeating). 

TliF COURT: Mow, ( 'Ou take the non the clerk has 
just handed you, looking it over carefully before vou make 
anar). on it, be sure what vou are doing. Mow, go ahead 
and mark it. Mar): it with an ” where vou say the tugger 
winch is. 

M r.. DAM A PAR: Your Honor, nav T suggest the 

letters TW? 

r 'RF. COURT: All right, 117. Accepted. 7i». 

All right, there it is. ’.7hat else do you want him to do? 

0 Mow, you mentioned something about one man 

operating the tugger winch. How would he operate it? 

A With the little lover. 
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2 

0 All right, would you indicate on the exhibit whore 


3 

the lever in located, and if I may suggest, your honor, we 


4 

will use the letter L for lever. 


5 

THE COURT: I certainly cannot disagree with 


6 

you. 


7 

A Okay. 


8 

'! How, you irentionod something that there was 


9 

another man up there who would guide the wire? 


10 

A Yes, sir. 


11 

Q How, the wire that you are referring to is what? 


12 

A The tugger v/ire. 


13 

U Would you indicate on the exhibit the tugger 


14 

v/ire? 


15 

HR. DAHAHAR: Mow, we cant use letters there. 


16 

your honor, because TO for tugger wire would he the same as — 


17 

THE COURT: All right. Put the number 2 in front 


18 

of the letters TO. All right. 'low I think -ou had bettor 


19 

let. the jury look at that before you start to add anything 


20 

more. There are too many things for them to Jeep in mind. 


21 

Lot then take a loo): at it. 


22 

' 1 R. DANAIIAR: May I ask one more c-uestion, '/our 


23 

honor? 


24 

THE COURT: Yes. 

1 

25 

o The tugger wire that you have just indicated just 
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17 

18 

19 
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now, that is the wire that one of these men wan to guide 
around the tugger winch; is that correct? 

A Yes, sir. 

THn COT.nT: All right. I'ow, take your tine, 
ladies and gentlemen, show it to the forelady and each one 
of you look at it with care and then we will proceed. 

Take your time. You must study these things. 

T have told you before, ladies and gentlemen, 

I have respect for these attorneys. One of then has an 
important engagement that he asked me to recognize, anil I 
have recognized it, and lie will have to leave in a few 
minutes. To that we will be calling it a day in just a 

few minutes. 

Have you anything in those few minutes, Mr. 
Danal.ar, that must he pressed? 

MM. HAWAII?.!!: Wo, I think T could use then up 
very usefully by just putting this photograph in evidence, 
your Honor. 

THE COtR"* : All right. 

MR. HAWAII?.?.; May I offer in evidence this 
photograph, your Honor? 

THE COPRT: Show it to Mr. Cohen. 

MR. COHEW: Perfoctlv all right, your Honor. 

Wo objection. 
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Till: COURT: All right, it is received in evidence, 
(Plaintiff's Exhibit 1 received in 


evidence.) 


TIIH COITRT: Thank you. 

How, ladies and gentlemen, you renember what T 
told you about not tailing about this case and the evidence. 
It will not come as a surprise to you that I have never 
broken an appointment. When I was grov/ing up if you wore 
not on time you wore told to go to the bookkeeper and get 
your check, and I wonder whether that was not a superior 
system to the one that wo have especially recently ’./here 
you cone and jo and all that sort of thing. 

At any rate, when I say vou be hero, be here, 
because T v/ill be here. I am in chambers usually an hour 
or two before Toome down to the courtroom, but I want '»ou 
here and ready to proceed tomorrow at 10 o'clock. l/e mav 
sit as late <13 5 . Tt all depends. T have other engage¬ 
ments. This case, our best guess is that the testimony 
will be in by the close of Wednesday. That does not mean 
that it is not an important case. It means that the lawyers 
have done their work and arc ready to put in the essence 
of their evidence that they have gathered. 

Usually this is like a surgical operation. The 
patient has been treated for months with medication, deep 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEV SQUARE, NEW YORK. N.V. CO ?.««0 








A A 3 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


pip Anderson an 

therapy. The flay of surgery has arrived. That is onlv a 
couple of hours, relatively speaking. It is extremely 
important, hut the fact that it only takes two or three 
days does not make it less important. If it too}- tv/o or 
three months it would he the same tiling under our law. 

Counsel vrill do their best, I will do mv host, 
so that we will not extend it beyond that indicated period 
and if we go into something that requires more time, that 
is the way it is going to he. If v;o have to sit in an 
evening, that is the way the Judge will have to do it 
according to his conscience. 

You are going hone now, you have got a break. 
This nay be the only break you will be getting in the case 
.Ml right, good night, ladies and gentlemen, 
('djourned to February 12, 1074, at 10.00 ,M.) 
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i ITCIIAEL T. ANDERSON 

VS. 

CHEAT LAKES DREDGE & DOCK CO. 


71 Civ. 2910 


Hew York, February 12, 1074; 

10.05 A.M. 


Trial resumed.) 

(In the presence of the jury.) 

MICHAEL J. ANDERSON, resumed. 

THE COURT: Good morning, ladies and gentlemen 

of the jurv. We are sorry to keep you waiting for a few 

* 

minutes, but wc had a conference on a certain phase of this 
matter. 

.Mr. Anderson, do you understand that you are 
continuing with your testimony under oath without the 
necessity of being resworn? 

TliE WITNESS: Yes. 

THE COURT: Very well, Mr. Danahar, would vou 
please continue. 

MR. DANAHAR: Thank you. 

Mr. Cohen, may I have the photographs which vou 
had marked for identification, please. 

If your Honor please, I offer Plaintiff's 
Exhibits A, A-l, A-2 — excuse mo, your Honor, it should 
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1)0 Defendant's Exhibit A, A-l, A-2 and A-3 in evidence, 

THE COURT: Ho objection, Mr. Cohen? 

MR. COHEN: llo. A-2 has already been marled in 
evidence. It's just the others that have to he marked. 

THE COURT: Very well. Marl: them in evidence, 

please. 

They have already been looked at by the jury. 
Very well, they are now in evidence. 

(Defendant's Exhibit A for identification 
marked Plaintiff's Exhibit 2-n in evidence.) 

(Defendant's Exhibit A-l for identification 
marked Plaintiff's Exhibit 2 in evidence.) 

MR. DANAHAR: Mav I proceed, your Honor? 

THE COURT: Please do. 

Would you keep your voice up, nr. Danahar. 

The acoustics here are bad. 

DIRECT EXAMINATION CONTINUED 
BY HR. DANAHAR: 

0 Mr. Anderson, referring to Plaintiff's Exhibit 1 
which is in evidence, docs that photograph show the tugger 
winch? 

THE COURT: Yes or no? Does it show it? 

THE WITNESS: Yes, sir. 

THE COUP.T: Next nuestion. 
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0 Would you marl: it, please. 

Tun COURT: How do you want it narked? 

MR. DAMAIIAR: TV. 

THE COURT: Give him a piece of paper, please. 
Think about it before you put any narks on it. Mark it 
TV. 

0 Where is this tugger winch located on the dredge? 

A In the cab. 

0 What part of the cab is it, the forward end of 
the cab,the after end? 

A The forward end. 

Q This photograph,which isPlaintiff's Exhibit 1, 
as you look at the photograph, in which direction arc you 
looking, towards the port side of the dredge or the star¬ 
board side? 

A The port side. 

0 Mow, which is the port side of the dredge? 

A The lefthand side. 

0 The lefthand side as you were looking forv/ard; 

is that correct? 

A Yes. 

MR. COIIEII: Your Honor, just excuse me. May I 
just natch up my copy to that so I can follow this, your 
Honor? 
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Thanl: you very much. 

0 At the forward end of the cab where the tugger 
winch is located, is there any doorleading into the cab 
itself? 

A Yes, sir. 

Q Is there one door or nore than one door at the 
forward end? 

A On the forward end there i 3 one door. 

0 Whore is that located? 

A On the port side right in the front. 

0 Is that door shown in this photograph? 

TUP COURT: Exhibit what? 

MR. DAMAIIAR: Exhibit 1. 

A Yes, sir. 

C! Would you nark it, please. 

.MR. DAMAIIAR: Your Honor, I suggest with the 

letter D. 

0 Mow, in order to look forward out on deck of the 
dredge, how do you look out from the cab? 

THE COURT: When you were in the cab, how would 
vou look out? 

A Out the port door. 

THE COURT: Out the port door? 

THE wit: I EPS: Yes, sir. 
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If it has to bo repeated, it has to bo repeated. 
We have doctors taking the stand before us involving -- 
theit testimony involves the most intricate type of 
testimony and if they are real teachers, they will break 
it down to A, B,'C, and the jury gets it. otherwise 
the jury will not get it and the Judg? won’t get it. 

That's your job, to make it very simple. 

MR. DANAIIAR:• All right. 

Q Mow, Mr. Anderson, referring to Plaintiff's 

Exhibit B, does that show a general view of the dredge Mo. 
50? 

A Yes, sir. 

THE COURT: .Mr. Danahar, may I just say, ’'lion 
you operate like that, these people can't hear you. They 

■r 

are straining. You have got your back to most of t)|e 
jurors. If you will just leave the photograph vit^i 

him — you know what's on it backwards and forwards — 

and you can ask him questions and then you can stop back 

to the lectern and everybody can hear what you are saying. 

MR. DAI1AMAR: All right, your Honor. Terhaps 
if I stood over here, would it be all right? 

THE COURT: You may do whatever you want, but 
please raise your voice. 

0 Mr. Anderson, would you indicate on that 
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If it has to be repeated, it has to be repeated. 
V7e have doctors taking the stand before us involving 
their testimony involves the most intricate type of 
testimony and if they are real teachers, they will break 
it down to A, B, C, and the jurv gets it. otherwise 
the jury will not get it and the Judgs won't got it. 

That's your job, to make it very simple. 

MR. DAHAIIAR: All right. 

Q Now, Mr. Anderson, referring to Plaintiff's 

Exhibit B, does that show a general view of the dredge No. 
50? 

A Yes, sir. 

TIIE COURT: Mr. Danahar, nay I just say, when 
you operate like that, these people can't hear you. They 
are straining. You have got your back to most of the 
jurors. If you will just leave the photograph with 

him — you know what's on it backwards and forv’ards — 

and you can ask him questions and then you can step back 

to the lectern and everybody can hear what you are saying. 

MR. DAHAIIAR: All right, your Honor. Perhaps 
if I stood over here, would it be all right? 

THE COURT: You may do whatever you want, but 
please raise your voice. 

0 Mr. Anderson, would you indicate on that 
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exhibit the forward end of the dredge? The forward end 
is the front end, isn't it? 

A The bow. 

O That's the front end? 

A Yes. 

(} Would you indicate the front end of the dredge 
on there by putting a letter on there, F? 

A F? 

Q Forward, or put B, bow. 

Mow would you indicate the boom on the dredge? 
What letter are you using? 

A B. 

.MR. DAMAIIAR: May I suggest B-l, your Honor? 

Tl!F. COURT: Yes. 

0 Does that photograph show a clam shell bucket? 

A Yes, sir. 

0 Would vou indicate that with the letter C. 

Mov/, would you indicate on the photograph the 
cab of the dredge by the letters C-a-b? 

Mov/, as you look at that photograph, what side 
of the dredge is shown, the port or the starboard side? 

A The port side. 

Q Along the port side of the dredge, is there 
another vessel there? 
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A Yes, sir. 

Q What is that vessel? 


A A scow. 



0 Would you indicate that by the letter S. 

Wow, at the tine of your accident, you v/erc in 
the process, or the men were in the process of reversing 
the closing cable; is that correct? 

A Yes, sir. 


0 Would you indicate on that photograph the closii 


cable? 


what? 


Draw an arrow to it. 

THE COURT; CC. Put two Cs there. Closing Cable 
Where docs that closing cable run from and to 


It runs from a drum in the cab to the bucket. 
Where does it come out of the cab? 


Where? 


What part of the cab does it come out? 


The front. 


Does it come out of the top of the cab? 
The top. 


Q Where does it run to? 


Up to an A-frame and out to the boom and down 


to the bucket. 
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2 

0 

40ft 

It runs up to the top of the boom? 

3 

A 

Yes, sir. 

4 

o 

Then it goes dovm — 

5 

A 

To the bucket. 

6 

0 

To the bucket, and it's attached to the bucket? 

7 

A 

Yes, sir. 

8 

Q 

Is there also a holding cable? 

9 

A 

Yes, sir. 

10 

0 

Would you indicate on the photograph the holding 

11 

cable? 


12 


May I suggest the letters IIC. 

13 


Where does that cable run from and to? 

14 

A 

The holding cable runs from the cab — a drum 

15 

in the cab 

, up the boom to the bucket. 

16 

O 

So these two cables run generally in the same 

17 

direction 

— 

18 

A 

Yes. 

19 

Q 

Up and dovm? 

20 

A 

Yes. 

21 


THE COURT: Dy the two cables you mean? 

22 


MR. DANAITAR: The closing cable and the holding 

23 

cable. 


24 


THE COURT: Is that right? 

25 


THE WITNESS: Yes, sir. 
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THE COURT: How, if I may suggest, if you arc 
through with the narking on that exhibit, take time end give 
it to the jury. Let the jury take a look at it and studv 

it and then we will go on. 

!tll. DAHAHAR: Fine, thank you. 


THE COURT: That's Mo. 1, is it not, in 


evidence? 


HR. DAHAHAR: It's Ho. 2-B, your Honor. 

THE WITNESS: V’hen I marked the front, I put it 

on top and just put like an arrow. 

THE COURT: Let's look at that. 

What are you saying? 

THE WITNESS: On the front here he asked me 
where the bow of the dredge was, so I put it up hero to 
indicate it was this whole front of the picture. 

THE COURT: Okay. So, the F that you put up 
there refers to the front of the picture; is that what you 

arc trying to say to us? 

THE WITNESS: Yes. 

THE COURT: The jury will bear that in mind. 
mj- t clerk, would you hand it to the forclady, 
and may I suggest that the jury look at it two at a tire. 

* Take your time, though, and study it because you must under¬ 
stand it. 
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2 


(Exhibit handed to jury.) 

3 


T1IF COURT: All right, Mr. Danahar. 

4 


MR. DANAHAR: Your floor, I offer this photograph 

5 

in evidence. 

6 


MR. COHEN: No objection. 

7 


THE COURT: No objection. Mark it in evidence, 

8 

Mr. Clerk 

, please. 

9 


(Plaintiff's Exhibit 2-C received in 

10 

evidence.) 

11 

BY MR. DANAHAR: 

12 

O 

Mr. Anderson, does this photograph -- nay I 

13 

lead the 

.’itness, your Honor. 

14 


THE COURT: Show the witness the photograph. 

15 

0 

What does Plaintiff's Exhibit 2-C show? 

16 

A 

The boom. 

17 

o 

That^ the boom that is shown in Defendant's 

18 

Exhibit 2- 

-B; is that right? 

19 

A 

Yes, sir. 

20 

0 

Would you write out the word "Boom'*. 

21 


Is the closing cable and the holding cable shown 

22 

on that photograph? 

23 

A 

Yes, sir. 

24 

0 

Would you mark eacn one, please. 

25 


If you can identify it, mark the closing cable 
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CC and the holding cable HC. 

MR. DAWAIIAR: May I just hold this up to the jury, 

your Honor? 

THE COURT: Yes. You v/ill have to just show it 
to them in sections because it's small. Let them take 

their time to look at it. 

I think you better hand it to then. Hand it to 
them. That's the only tiling to do. 

MR. DANAHAR: All right. 

THE COURT: It's not fair to just hold it up like 
that. They can't get it that way. 

(Exhibit handed to jurv.) 

BY MR. DAMAHAR: 

Q Mr. Anderson, referring to Plaintiff's Exhibit 2, 
is the closing cable drum thatfs located in the cab shown 
in that photograph? 

A Yes, sir. 

Q Would you mark it, please, by CCD? 

MR. DAMAHAR: If your Honor please, closing cable 

drum. 

0 Is the closing cable itself shown in that photo¬ 
graph? 

A Yes, sir. 

0 Would you mark it CC, please. 
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Now, in which direction is that closing cnblo 
going, up towards the roof of the cals — 

A Yes, sir. 

Q And out of the cab? 

A. Yes, sir. 

Q The tugger winch is also shown on the photograph? 

A Yes, sir. 

Q Is the tugger winch directlv forward of the 
closing cab or drum? 

A Yes, sir. 

Q How far apart are they? Approximately. 

A Three feet. 

Q How, this photograph, Defendant's Exhibit 2, 

as you look at it, in which direction are you looking in 
the cab, the port side or the starboard side? 

A Looking at that one? 

o Yes. 

A Looking towards the starJ>oard. 

0 Which is the righthand side of the dredge? 

A .'lay I see that? 

0 Yes. 

A Yes. You are looking to the starboard. 

Q And the starboard side is the righthand side of 
the dredge? 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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A Right, sir. 

MR. COHEN: May I just see the markings made? 

THE COURT: Surely. I thinJ: they ought to be 
shov/n to the jury, too, Mr. Danahar. 

MR. DANAIIAR: Yes. 

MR. COHEN: May I just pass it? 

THE COURT: Please do. 

MR. DANAHAR: Your Honor, I have two more photo¬ 
graphs to offer in evidence. 

MR. COHEN: No objection. 

THE COURT: Mark them in evidence, please, Mr. 

Clerk. 

(Plaintiff's Exhibits 2-D and 2-E received 
in evidence.) 

MR. DANAHAR: Does your Honor wish to look at 

any of these photographs? 

THE COURT: I do, after you are through with 
them. If you are through with them, I v/ould like to see 
them. I mean, through for the time being. 

MR.DANAHAR: Yes, I am, for the tine being. 

THE COURT: Yes. 

Thank you, Mr. Danahar. 

MR. DANAHAR: May I proceed, your Honor? 

THE COURT: Please do. 
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BY m. DAHAIIAR: 

0 Referring to Plaintiff's Inhibit 2-F, Mr. 

Anderson, does that show the tugger winch and the closing 
wire drum? 

A * Yes, sir. 

Q Would you mark the tugger winch with TW and the 
closing wire drum with CCD? 

Referring to Tlaintiff's Exhibit 2-n, does that 
show a part of the tugger winch and part of the closing 
wire drum? 

A Yes, sir. 

0 Would you please nark with TW the tugger winch 
and with CCD the closing wire drum. 

MR. DANAHAR: Your Honor, may I show these two 
to the jury? 

THE COURT: Certainlv, Mr. Danahar. 

For the sake of the record, recite the numbers 
again of what you are showing to the jury. 

MR. DANAHAR: I am showing to the jury Exhibits 
2-D and 2-F. 

(Exhibits handed to the jury.) 

MR. DANAHAR: May I proceed, your Honor? 

TliECOURT: Yes. 

0 Mr. Anderson, on October 10, 1070, you were 
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I believe that's it. 

si i 

What about the captain, v/as ho there? » 

The captain was there. 

What wa3 the captain's name? 

George Do Graff. 

What was the rating of Ramos? 

P.amos v/as the mate. 

L’-ruce Anderson v/as your brother; is that correct? 
Yes, sir. 

He v/as a deckhand? 

Yes, sir. 

And you were a dec};hand? 


a Yes, sir. 

0 There v/as an engineer on the dredge named Hebert, 
wasn't there? 


A Yes, sir. 

0 There v/as an operator on the dredge named Duccy; 
is that correct? 

A Yes. 

Q Is that the normal complement of the crew of 

this dredge; is that the usual crow you have on this dredge? 
THE COURT: The usual gang? 

A At that time, yes, sir. 

0 Row, when you v/ontaboard the dredge, were you 
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assigned certain work to do on that day? 

A Yes, sir. 

0 Was this a Sunday? 

A Yes, 3ir. 

0 V7as the dredge operating that day; that is, was 
it digging? 

A Mo, sir, 

o What v/as to be done on that day? 

A It v/as a repair watch. 

0 By watch you mean it v/as a day scheduled for the 
crev; to be aboard to make repairs on the vessel; is that 
right? 


0 

A 

0 

give the 
A 

0 

A 

Q 

A 

0 

the v:ire? 


Yes, sir. 

Who assigned the work to be done on that day? 
Captain De Graff. 

Who did he assign it to? Who did he specifically 
orders to? 

Art Ramos and Eddie Ducey. 

What work was assigned for that day? 

Changing the wires. 

What wires? 

The closing wire. 

You said changing. What do you moan by changing 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 











1 

t 

A C9 


1 

OP Antlor son-direct CO 


2 

A Wo begun to turn it end for end. 


1 3 3 

0. Would you tell the Court and jury what that means, 

t 

4 

f 

turning it end for end, and describe what is done? 


5 

A Taking the end off the bucket — 


6 

THE COURT: Slowly, now. Take your tine. 


7 

Take the end off the bucket? 


8 

A Take the cable off the bucket and reverse it 


9 

back to the drum in the cab and in the cab — the end in 


10 

the cab you hook up to the bucket. 


11 

0 Which end do you take off first? 


12 

THE COURT: I'm sure, if I nay interrupt, Mr. 


13 

Cohen will not object to a leading question on that particul" 


14 

ar point, but that's all. In other words, what job was to 


15 

be done that day. 


16 

JTR.DANA1IAR: Thank you, vour Honor. 


17 

0 On this particular day the job that was to be 


18 

done was to take this closing cable and take the end that 


19 

was attached to the drum in the cab — 


20 

A Ye3, sir. 


21 

0 — to take that end off and run it up through 


22 

the boom, down to the deck where it would be attached to the 


* 23 

bucket; is that correct? 


24 

A Yes, sir. 


25 

0 Did the end of this closing cable wire that had 
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been attched to the bucket, that \/as to be brought back up 
through the boom and down into the cab and attached to 
this big drum in the cab which is known an the closing 
wire drum; is that correct? 

A Yes, sir. 

Q no the first thing that was done was to take 
the endof the wire that was attached off the drum in the 
cab — 

MR. COHEN: This I object to. Mav we have the 
witness describe what was done first? 

THE COURT; Yes. On this part you will have to 
have the witness do the talking. 

MR. DANAHAR: All right. 

Q Will you start from the beginning and tell us 
what was the first thing that was done in connection with 
this procedure. 

7* You take the wire — you unhook the wire from 
the bucket. The bucket is on a scow and you take all 
the wire off the drum until you got to the end. 

O How, which drun are you talking about? 

A The closing drum. Then you hook up the smaller 
wire to the cloning wire. 

MR. DANAHAR; Mav I interrupt, vour Honor, just 
for clarification at times? 
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THE COURT: Surely. 

0 When you hook up the smaller wire, are you 
referring to the tugger wire? 

A Yes, sir. 

THE COURT: Keep on giving me names. You see, 
everytine you mention a wire, tell us which wire, will 
you — 

THE WITNESS: Yes. 

THE COURT: • Even though you keep repeating it. 
Will you do that, please? 

THE WITNESS: Yes, sir. 

0 Sir, when you take the cloning wire off the 
drum in the cab, you hook that on to the end of the tugger 
wire; is that correct? 

A Yes, sir. 

Q Then what occurs? 

A After you hook up the tugger wire to the closing 
v/ire, you finish pulling the closing wire dov/n on to the 
deck. 

0 When you pull the closing wire dov»n on to the 
deck, the tugger v/ire is coming along with it down to the 
deck; isn't that so? 

A Yes, sir. 

0 All right. 
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A Then when you get the tugger wire and the cloning 
v/ire down on dec):, you disconnect the tugger v/ire from one 
end of the closing v/ire and hook it up to the end you had 
on the bucket and then you proceed to wind the tugger 
v/ire back up on to the tugger wire drum until vou get 
the closing v/ire back to the drum and then you hook it up 
and that finishes the job. 

Q In other words, the tugger winch and v/ire is 
used to pull the closing v/ire cable back up through the 
boom and down into the cab where the closing v/ire cable 
will now be reattached to the closing v/ire drum; is that 
correct? 

A Yes, sir. 

0 ilow many people were involved in this job of 

taking the closing v/ire off the main drum, or the drum in 
the cab, dov/h to the deck? 

A Tour. 

Tlir COURT: Give their names, will you? 

Q Who were they? 

A Td Ducov, Art Ramos, myself and Hruce Anderson. 

0 After the closing wire had been brought down 

to the deck and there had been a reversing of the wire, 
there came a tine, now, that you had to bring the v/ire 
back up through the boon; is that correct? 
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Yes, sir. 

What was your job at this point? 

To run the tugger wire — tugger winch. 

THE COURT: To what? 

THE WITNESS: To run the tugger — 

THE COURT: Winch? 

THE WITNESS: Winch, yes, sir. 

THE COURT: Not winch, winch. 

THE WITNESS: Yes, sir. 

By the way, what is the dimension of the tugger 


A Half-inch. 

0 What is the dinension of the closing wire? 

A Inch and a half. 

0 Who assigns you to do this job of running the 
tugger winch? If you remember. 

A. I can't remember who it was. 

Q Well, in any event, you then went up into the 
cab to operate the tugger winch; is that correct? 

A. Yes, sir. 

Q Was there anvbodv else delegated or assigned to 

go up into the cab with you to assist vou in the operation 
in the cab? 


A. No. 
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o Mov r , normally when it cones tine to bring thi3 
cable bach up through the boom and down into the tunger 
v.'irc, how many men are assigned up in the cab to perform 
that operation? 

A Three. 

THE COURT: What do they do? What does each 

one do? Explain it to us slowly. 

THE WITNESS: One man runs the tugger winch, 

• one man guides the wire and one man would stand by the 
port forward door to watch and make sure that the v/irc 
came up to the boom all right and was coming on deck with 
no trouble. 

THE COURT: Okay. 

0 Mow, the man who was operating the winch, the 
tugger winch, can he see out on deck? 

A No, sir. 

q The man who was standing by the door, can he see 
out on deck? 

A Yes, sir. 

C! What is his job, the man who was standing by 
the door? 

A He is the signal man. He would tell vou to go - 
to either slow the machine down or to stop it or to wind 
it up. 
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U You mentioned a third man. 

Oh, you have given that. 

Mow, what wcrethe lighting conditions in the 
cab on this particular day, October 13? 

A There is one light. There is a light on the 
front of the cab and that's the only one that T can recall 
right now. 

THE COURT: Would you know what the voltage was? 

THE WITNESS: 100-v/att, I believe. 

THE COURT: And there was no other lighting? 

THE WITNESS: In that certain area, not to mv 
recollection. 

THE COURT: All right. 

0 What was your brother, Bruce Anderson, delegated 
to do at the point where it became time to bring this cable 
back up, the closing cable? 

A I believe he was told to go clean under the spud 
wires deck so he could paint it. 

0 So, he had nothing to do with the operation 

involving the bringing of the cable back up; is that correct 

A Yes, sir. 

C? But he had been helping with the job in taking 

it down? 

A Yes, sir. 
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0 You v/ent up into the cab and you vent over to 
the tugger winch; is that correct? 

A Yes, sir, 

0 What did you do? 

THE COURT: How, there is the question. Take 
your time and tell us every step that you recall. 

A The tugger wire is straight across. 

TIIE COURT: Take your tine. The tugger wire is 

what? 

THE WITNESS: Straight across the closing drum. 
TIIE COURT: Yes. 

T (Continuing) I readied over the tugger wire 

with r.iy right hand to start the winch. I started the 
winch. I tapped the v/ire over until I got it straight. 
Once you get it straight you use the pinch bar to guide, 
but in the noontime you just tap it with this guide until 
you get a straight row and I an running it and I believe 
I had about three turns and my hand got caught. 

THE COURT: It got caught where? 

THE WITNESS: On the wire. 

TIIE COURT: On what wire? 

THE WITNESS: On the tugger wire. 

THE COURT: Yes. 

THE WITUESS: I was pulled towards the drum. 
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Q When you sav the drum — 

A Towards the tugger. 

THE COURT: Wait a minute. Take it easy. 

You have no model here, have you? 

MR. DANAITAR: No, but wo have a photograph. 

THE COURT: Mr. Clerk, let's have the jurybox. 
Do vou get what I am trying to do? 

THE WITNESS: Mo. Not really. 

THE COURT: That will help you demonstrate it. 
THE WITNESS: May I stand up? 

THE COURT: Sure. 

Mow, make believe thi 3 is — 

MR. DAMAHAR: It isn’t that high, your Honor. 
THE COURT: I know. I don't care about that. 
This is just for the general idea. 

Is this the drum? 

THE WITNESS: Yes, sir. 

THE COURT: Make believe this is the drum that 
you referred to. 

THE WITNESS: Okay. 

THE COURT: What drum is that? 

THE WITNESS: The tugger. 

THE COURT: You have a wire that's going around 
that tugger drum; is that right? 

southern district court reporters, u.s. courthouse 
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THr: WITNESS: Yes. 

THE COURT: You want to have it nice and even? 

THE WITNESS: Yes, sir. 

THE COURT: Now, you go ahead and show us with 
your own movement how you were working that day on that 
occasion when your hand got caught. You just go through 
the motions. 

THE WITNESS: The lever is on this side and the 
wire runs across about knee-high. I an tapping it to keep 
it straight and my hand got caught on the wire. 

0 Would you go through the motions. 

THE WITNESS: I am standing here and my hand got 
caught on the wire and it pulled myself to the wire and 
that I just got up and — 

THE COURT: Go slowly. You are not doing wnat 
I wanted you to do. I want you to demonstrate to these 
people the notions that you wont through. Got over hero, 
please. 

THE WITNESS: Yes, sir. 

THE COURT: I don't know why I should have to do 
all this, but in the interests of justice — is there a 
charge for the use of this? 

THE CLERK: No, your Honor. 

THE WITNESS: Okay. 
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TUP COURT: Go through the notions. Make believe 
that this is the drum; right? 

THE WITNESS: Yes, sir. 

THE COURT: You have got vour wire. How do you 
hold the wire? 

You have got something there? r>o you have a 
piece of string? 

THE WITNESS: You do not hold the wire. 

THE COURT: Show us. I don't know it. 

Here, here's the wire. 

THE WITNESS: Okay. I am running it from over 
here and I am tapping it like this and I had gloves on. 

My hand got caught — 

THE COURT: Show us the motions before vour hand 
got caught. You are handling the wire, right? 

THE WITNESS: Right. 

THE COURT: Where were vou puttinetho wire? 

THE WITNESS: On to — 

THEODURT: Go ahead and do it. 

THE WITNESS: I was doing it like that. It was 
coning fronherc like that (indicating). 

THE COURT: Right. Now wc are getting some¬ 
where . 

THE WITNESS: Mow, you want to keep it on an 
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even row, so you tap it to keep it even, so I an tapping 
it and my hand got caught. 

THE COURT: Go through the motions. Show us. 
THE WITNESS: My hand got caught and I was 

pulled. 

THE COURT: All right. Nov;, he demonstrated 
it by talcing the wire and his hand moved forward to 
the drum. The jury saw the demonstration. Go through that 
again. Here is the wire. 

THE WITNESS: All right. Here is my hand and 
my hand got caught and I was pulled with the wire -- 
THE COURT: How did vour hand get caught? 

THE WITNESS: I believe it was a fish hook on 

the wire. 

THE COURT: A fish hook? 

THE WITNESS: Yes, a piece of wire that broke 

off. 

THE COURT: And your hand got caught on that? 

THE WITNESS: Yes, sir. 

THE COURT: And it pulled it right in; is that 
what you mean? 

THE WITNESS: Yes, sir. 

THE COURT: Do you get it? 

Ilow, you are not allowed to ask any questions. 
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T can ask the questions. 

Do you understand what he is doing? 

How I will take any suggestions from the jury as 
to v/hat you would like to have him demonstrate in con¬ 
nection with this endeavor. 

Are there any questions? 

JUP.OP. HO. 7: I would like to see hin demon¬ 

strate the speed with which his hand went toward the drum. 

THE COURT: Can ho do that? Can you demonstrate 
the speed with which your hand went forward to the drum 
when it got caught on the fish hook? 

THE WITNESS: o u ite fast. 

TIFF! COURT: Show us. Remonstrate it, for heaven' 

sake. 

THE WITNESS: Mv hand got caught and that was it. 
JUROR NO. 4: After his hand got caught, how 

did the drum stop? I think that will ho helpful. 

THE COURT: How about that? 

THE WITNESS: I believe my hand went off the 

lever. 

THE COURT: You don't know one way or the other? 
THE WITNESS: No. 

THE COURT: If you don't know, say so. 

THE WITNESS: I don't know. 
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2 

JUROR NO. 5: His right hand was over the lever? 


3 

THE WITNESS: Yes, sir. 


4 

JUROR NO. 5: That ’3 what I would wish, if you 


5 

would do that. 


6 

THE WITNESS: My hand in over here and I an 


7 

tapping with the wire to keep it straight and I went forward 


8 

and when I went forward I imagine ny hand went off the 


9 

lever or pulled it into reverse and that's how I got my 


10 

arm out and I stood up and my arn was stringing like a 


11 

chicken without no head. I will putit that way. 


12 

THE COURT: How about the forelady, any 


13 

questions on this demonstration? 


14 

THE FORELADY: Mo. 


15 

THE COURT: Anybody else? 


16 

I know you have my undivided gratitude for my 


17 

participation in your demonstration. 


18 

MR. DANAIIAR: Thank you, your Honor. 


19 

THE COURT: I think we will take a short recess. 


20 

counsellor. 


21 

Announce a 3 hort recess. 


22 

THE CLERK: All rise. The Court will take a 


23 

short recess. 


34 

(Recess.) 


25 

(Jury present.) 

| 
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THE COURT: All right, go ahead. 

MR. DANAHAR: Momentarily may I stand here? 

THE COURT: Certainly. 

Ladies and gentlemen, I might as well tell you 
this. I have had a little talk with both lawyers and 
both of then are agreed that this demonstration is pretty 

4 

much the essence of the claim. However, it's plaintiff's 
contention — you understand that he contends that this job 
that this man was doing on that day required more chan one 
man for that particular endeavor. The claim is there 
should have been a man at the winch. The claim is that 
it takes another ran to operate the wire, to see that it's 
even. That's the claim and that's where you come in. 

Poes it take one; does it take more; did it take more; 
more would have been required; yes; no? That's a very 
important point. I thought I would interrupt long 
enough to tell you that that, in essence, in a rough way 
points up your problem. 

All right. 

MR. DANAHAR: Your Honor, there was one other 
element I think you left out. 

THE COURT: He couldn't see outside. 

MR. DANAHAR: Yes, and where the other man 
should be, too. 
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THE COURT: That you arc going to develop. 

MR. DANAIIAR: Yea. 

THE COURT: I wasn't giving the detail an to 
where each nan should he. I v»as just trying to say to 
the jury that the contention of the plaintiff is that the 
work that he was doing which he demonstrated to this jurv, 
that very job required more than one person to do. You 
understand that? Isn't that the contention? Am I still 
wrong? 

MR. DANAIIAR: No. You are not wrong. 

THE COURT: I am not giving then a bill of 
particulars. I an saying when he got up there and did 
that demonstration, it looked as though only one nan would 
be required to do it, and all I am pointing out to the jury 
is that while it wan simple for him to make the demon¬ 
stration, the contention of the plaintiff is that what this 
witness demonstrated required more than one man to ac¬ 
complish. 

MR. DANAIIAR: Safely. 

THE COURT: Certainly. That's alvavs. 

EY MR. DANAIIAR: 

Q Mr. Anderson, referring to Plaintiff's Exhibit 1 
in evidence, you have narked on this exhibit the tugger 
winch and the door on the lefthand side of the cab; in 
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that correct? 

A Yes, sir. 

0 Would you marl: on this exhibit — 

*’P.. DANAHARs Excuse ire, your Honor, nav I with¬ 
draw that question? 

THE COURT: Yes. 

0 You have also testified tl ut normally in this 
operation when it comes time to bring this wire bach up 
into the cab, there are three men assigned to the job; 
is that correct? 

A Yes. 

0 How, will you indicate on Plaintiff's Exhibit 1 - 
first of all, tell us what those three men would do up in 
the cab. 

A One man would run the tugger. 

0 By running the tugger, you moan he would have 
his hand on the lever? 

A Right. One man would run the tugger, the lever; 
one nan would guide the wire on to the drum and one man 
would stand J.v the door to check the wire come up the boom 
and the wire running over or. the deck. 

THE COURT; All right, it takes a little tine, 
but we will do it. 

Mr. Clerk, would you put the drum back again, 
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will you? 

Here is the same electric cord. Dcnonstrate 
what one would do and what the other would do. 

THE WITNESS; The lever would ho over hero. 

One man would he on this side running the lever. 

T1IE COURT; Explain the lever. What does the 
lever require; what is it? 

THE WITNESS; A lever is a piece — it is a 
control. It is a control where a man would stand there 
and run that lever forward or in reverse. 

THE COURT: All right, backwards and forwards? 
THE WITNESS; Yes, sir. 

THE COURT: Depending upon what? 

THE WITNESS: On what way he wanted the drum to 

turn. 

THE COURT: All right. 

THE WITNESS: That man would stand over here. 
Then a man would stand on the opposite side guiding the 
wire and then there would he a man by the door watching 
the wire come up the boom and watching the wire on the 
deck malting sure everything is all right down there. 

THE COURT; All right. You demonstrate what 
the nan would do who was guiding the wire. 

THE WITNESS: The wire would he hero. In the 
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beginning he v'ould just like guide it to got an even row. 

THE COURT: All right. 

THE WITNESS: Then it v/ould become very tight, 
so he wouldn't be able to do it, so he would get a pinch 
bar. He would put a pinch bar somewhere on the deck and 
guide it. The wire v/ould bo pulling towards one side 

all the time, so the man would have to, you know, use a 
pinch bar to guide it. 

THE COURT: All right. So what you are saying 
is that the nan who operates the wire that you have been 
talking about to see that it's even on the drum lias nothing 
to do with the lever? 

THE WITNESS: Nothing whatsoever. 

THE COURT: Is that v/hat you arc saying? 

THE WITNESS: Yes, sir. 

THE COURT: The nan who operates the lever has 
nothing at all to do with the wire going on the druri and 
arranging it in a neat fashion; is that what you are saying? 

THE WITNESS: Yes, sir. 

THE COURT: Then you say on top of that there 

is another man at the door so he at the door can give 
instructions to the nan operating the lever? 

THE WITNESS: Right. 

THE COURT: Is that v/hat you mean? 
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Till’ WITNESS: Yes, sir. 

THE COURT: Let's go. 

THE WITNESS: May I go further? 

THE COURT: No. 

Next question. Sit down. 

BY MR. DANAhAR: 

Q While this operation is going on of rewinding 
the wire, is there noise in the cab? 

A Yes, sir. 

Q What causes that noise? 

A There is a caterpillar in the cab — an engine 
that is running and that v/ould cause a great deal of noise. 

0 On the day of this accident there was no nan 
over at the door on the lefthand side of the cab to take 
signals from anybodv on deck; is that right? 

A Yes, sir. 

o So how v.’ould you get a signal in case it hccane 
necessary for you to either stop or start this tugger 
winch? 

MR. COHEN: Objection. There is no testimony 

that any signals v/ould lie relayed. 

THE COURT: Objection sustained. It is argumnta 

tivc. 

U What is the purpose of the nan who stands by the 
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door when you have these throe men working? 

A To listen to the man on deck — to listen to the 
nan on deck because the wire is running from cither the 
stern or fron the scow and the nan standing by the door 
could not see the whole operation. There is another nan 
on the deck watching the wire also and he would tell the 
guy standing by the door. 

THE COURT: Who in turn would toll the nan — 


THE WITNESS: The man standing by the lever 


facing him. 


Q On the day of your accident, how wore you to 


receive signals? 


\ They would holler up to me. 


TIT. COURT: What? 


THE WITNESS: Holler. 


Q Holler? 

? Yes. 

Q Yell? 

A Yes, sir. 

Q They would yell up to vou; in that the plan? 

A Yes, sir. 

Q At that sane tine there was noise in th engine 
room from thin caterpillar — or, rather, in the cab from 
this caterpillar that you mentioned? 
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A Yes. 


Q Nov;, referring to riaintiff's Exhibit 1, when 
you had throe men up in the cab, would you indicate where 
the pan who would be controlling the lever would stand? 

A Yes. 

TIIE COURT: Let hin have the drum again. I'm 
sorry, 'tr. Clerk, but he just indicated that he would like 
to have the drum. 

THE WITNESS: IJo. 

flR. DANAHAR: No, the pencil, your Honor, to 
marl: the photograph. 

THE COURT: T'm sorrv. 

0 Indicate where the man who was controlling the 

lever v f ould stand. 

THE COURT: Just put an arrow there. That's 
where he v/ould stand? 

THE WITNESS: Right. 

0 Would you indicate on the photograph where the 
man guiding the wire on to the drum, the tugger winch drum, 
would stand? 

A Iiov: would you want me to indicate it? 


THE COURT: I would put W. That's where he v/oul 


stand? 


THE WITNESS: Yes. 
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U Would you ..indicate on the photograph whore the 
nan would stand who was to receive signals from the deck? 

A What letter? 

Till; COURT: What do you call that fellow; what 
kind of job does ho have? 

THE WITNESSx Signal nan. 

THE COURT: Put 5M, signal nan. Thatte where 
he would stand. That's what you are supposed to mark. 

Is there anything else? 

Please show it to the jury. Please show it to 
them, Mr. Clerk, or Mr. Danahar. Please let the jury see 
those things before you load then up with a lot of detail. 
(Exhibit handed to jury.) 

Tlir COURT: All right, Mr. Danahar. 

MR. COHEN: May I take a look at that? 

THE COURT: Certainly, Mr. Cohen. 

MP.. DAMAHAR: Would your Honor care to look at 

it? 

THE COURT: Yes, please. Thank you. 

Okay. Thank you, .Mr. Clerk. 

Next question. 

Q Mr. Anderson, at the tine your hand got caught 

on the wire, how far, approximately, was ’'our hand away 

' " / 

from the tugger winch drum? 
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A About two feet. 

o Nov/, again referring to Plaintiff's Exhibit 1, 

at the time of your accident, would you tell us where you 
were standing? 

A Yes, sir. 

Tlir COURT: Mow, that you would marl; with an X. 
Where you were standing on the day of the accident, jU3t 
at the tine your accident happened, mark that with an X. 

0 Were you standing to the right of the tuqger 
wire or the left of the tugger wire as it was coming in? 

A The wire was going in front of me. I would be 
on the lefthand side. 

Tlir COURT: The lefthand side of what? 

TIIF. WITNESS: The tugger control. 
q Mo. Mv question was, were you standing to the 
left or the right of the tugger wire. Mot the control, 
the tugger wire. 

A To the left. 

Q In order to reach the lever, what did you have 

to do? 

A Reach over the tugger wire. 

0 Could you give us a demonstration as to approxi¬ 
mately what position your body was in as you were standing 
there holding on to the lever just before your accident 
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happened? 

A flay I have the — 

TUT COURT: Surely. You would liJto to have the 

drum? 

TUP WITNESS: Yes. 

THE COURT: Here is the wire, the electric cord. 
MR. DANMIAR: Your Honor, my Question was sinplv 
how his body was situated. 

THE COURT: But he asked for the drum and T 

accommodated him. I could very well say,"I,isten to your 
lawyer," but he v/ants the drun, and I lot him have it. 

A This is the drum and I am standina similar to 
the **av 1 am right nov/. 

0 Hut nov/ I am asking you as your hand was on the 
lever, in what position was your body? 

TI!L COURT: Make believe the lover — do you have 

a ruler? 

THE CLERK: Yes. 

THE COURT: This is the lever. Put this where 
you 3av the lover would be. You know, just give us a 
rough idea. 

THE WITNESS: Right here. 

THE COURT: All right, nov/, vou go ahead and 
show us the position vou were in. 
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TIIE WITNESS: Like this. 

THE COURT: Bending over like that? 

THE WITNESS: Yes. 

THE COURT: Extending yourself; is that what you 

mean? 

THE WITNESS: Yes. 

THE COURT: Why did that become necessary? Whv 
did you have to be like that? What made you stand like 
that? 

THE WITNESS: To stand like that? 

THE COURT: Yes. 

THE WITNESS: Because if I was on that side of 
the v;ire and if I hoard something, I have to jump oyer the 
wire to go to the door, you know, to see, and I didn't want 
to jump over the wire all the time because I thought it 
wa 3 dangerous, so instead I ran it from this side, thinking 
it wasn't dangerous at all, and running it and that was 
what happened. 

THE COURT: Very well. I think that helps. 

.MR. DAMAHAR: Except for this, your Honor. 

THE COURT: I didn't cut you off. Go ahead. 

BY MR. DANAHAR: 

Q The tugger winch was not at the 3 ane level as 
this drum is, was it? 
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A Ho. 

Q It was — 

A Can I put it here? 

THE COURT: Do whatever youvnnt just so as you 
make it clear to the jury what you are trving to tell us. 

A It would be about that high. 

THE COURT: You mean it actually was that high 
from the ground; is that what you mean? 

THE WITNESS; No. See, a little lower. She 

wouldn't be that high. She would be about 6 inches lower 
than she in right now. , 

Till: COURT: All right. 

THE WITNESS: The lover would bo over here, like 
that, and I am running it and the wire is running here. 

T am running it and tapping it and I got caught. 

TEL COURT. All right. 

* Iov/ ^- s tugger winch, approximately? 

A From the end of — 

MR. DANAHAR: Your Honor, may I refer to this 
photograph? it's in evidence. 

"'HE COURT: Surely. 

MR. DANAHAR: There are measurements on here. 

1I.E COURT: Won't vou bo good enough to toll us 
what it shown? 
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Mil. DANAHAR: Yes. According to Defendant's 
Exhibit A-2, the measurements indicate that the width of 
the tugger, from end to end, including that part where the 
lever is, is 22 inches. 

T1IE COURT: Thank you. 

There it i 3 . That's all. There is no question. 
BY MR. DANAHAR: 

Q Nov;, on the occasion of the accident you wore 
operating the tugger winch and you had your right hand on 
the lever — 

A Yes, sir. 

0 — and you wore guiding the cable onto the tugger 

winch drum. What else were you doing? 

A Trying to listen for the guys on dock. I was 
trying to do all three job3 without getting mvsclf in 
t-ouble. 

THE COURT: Uv "all three jobs," vou mean? 

THE WITNESS: Running the tugger winch, guiding 
the wire and listening for the guys on the deck. 

THE COURT: There it is. That's his testimony. 
Next question. 

(} When you say "listen to the guys on dock," you 
mean listen for signals? 

A Yes, 3 ir. 
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o When your hand got caught on the cable,it was 
pulled into the winch, I think you said; is that correct? 

A Yes, sir. 

0 Uhat happened to your body? 

A I was pulled. I don't know if I v'ont over or 

I was just pulled dovm. I got up and — I guess I was in 

shock. I started to holler and my arm was stringing 
like a chicken without no head. You know, so I grabbed 
it and I walked over to the door — not the front door 
on the port side, there is a door on the side also. 

I walked to that door and the mate, I believe, helped me 
dovm. I got dovm to the deck aid they tool; ne to the 
hospital. 

Q You mentioned something about a door on the 
side. Where is that located? 

A It's on the port side 5 feet back from the front. 

0 Can it be seen in anv of those photographs 
that were put in evidence? 

A Only of the picture of the dredge itself. 

T!ir. COURT: Tn the picture of the what? 

Tin: WITNESS: Of the dredge. 

THE COURT: Of the dredge itself. 

Q You mean only in this photograph? 


A Yes. 
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THE COURT: You arc showing tho witness Exhibit? 
MR. DAIIAHAR: Exhibit QB. 

A I believe you can make it out on that. 

0 Would you point out that side door that you were 

talking about. 

THE COURT: I think you better mark it f>D, 

side door. 

THE WITUKC55: I don't think you can hardly see 

it, the SD. 

THE COURT: All right, there it is. 

0 From the position you were operating the tugger 
winch, do you even see the side door? 

A lJo, sir. 

Q Does the side door in any way assist anvbody to 
look out on the forv/ard part of the deck? 

A Mo, sir. 

() How did you feel after tho accident? 

A (Mo response.) 

C> Did you have any pain? 

A Yes, a great deal. 

1) Where did you have it? 

A In my upper part of my arm — the whole arm. 

0 What took place after that? 

A I got down on tho deck and T believe tho captain 
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and the mate thev grabbed no, you know, and they walked 
ne back to the stern and I told them, "You better grab 
me because I think. I am going to faint." Thev got mo on 
the boat, thev took me to shore and wo got a cab, nvself 
and ny brother, up to Polyclinic, and at the Polyclinic 
they took X-rays, thev gave mo noodles for the pain, and 
they cleaned the area. They tool; mv shirt off. 

• j Excuse rie a minute. You went to French Poly¬ 

clinic Hospital? 

A Yes, sir. 

() All right. Where is that located? 

A Manhattan. I have no idea whore. 

0 Okay. 

A The doctor there told me, voa know, he knew a 
doctor on Staten Island, a Dr. Drirrgon. Fo, I went from 
Polyclinic to doctors Hospital, and in Doctors Hospital 
they X-rayed some nore and T was taped. 

0 Excuse mo a minute, before you go to Poctors 
Hospital. How did you feel? 

A In great pain. 

0 They had given you pain-killer in Policlinic 

Hospital? 

A Yes, sir. 

O Did that stop the pain? 
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A No, sir. 

0 You continued over to Htaton Tsland Hospital 

and when vou got there what did they do? 

A I went to the emergency room and Dr. Briggon 
net ire ind he, T believe, cave me none medicine. He taped 

me and nut some salve on the burns on re* arms. 

o Did you F.av burns on your arm? 

A Yes, sir. 

0 What v;as the burns from? 

A I believe from the tugger wire coming up the 
arm and dovm. I v;as there 21 davs for the swelling and 
everything to go dovm. The arm van out like a balloon. 

The swelling v/ent dovm and the'' did. operate on me after 
throe weeks. 

0 How did vou feel during this 21 dn-'s as far as 
pain was concerned? 

A I felt a lot of pain. The” had no — I 

couldn't lay down. Thev had nr in a sitting position. 

I felt a lot of pain and I couldn't sleep. I did a lot 

of walking. When thev did operate on me 21 dav3 later 

it all started over. I mean, the pain was even more the 
first couple of days . What they did with the operation 

was they put a plate in ny arm up here to keep it together 

because it was nulled apart and thev examined the nerves 
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in my ?rn and they decided I couldn't use the wrist in the 
meantime, so they put a splint on the lower part of the 
hand so I could hold it up and it was all taped to no. 

0 Lot no interrupt you. Now did your hand 
react at that tiire before they put the splint on it? 

A I couldn't nove it up whatsoever. I'd say I 
couldn't even rove it. It was just — 

THE COURT: Limp? 

THE WITNESS: Yes. It was just limp. It was 
just hanging there. 

Q You couldn't raise it up; is that right? 

A No, sir. 

o Woulu you continue. Hr. Anderson. 

A (No response.) 

q How long were you in the hospital? 

A 31 days all told. 

»') You were discharged on November 10; is that 
correct? 

A Yes, sir. 

q Were you then an out-patient of Dr. Driggon’s? 

7v I was an out-patient of Dr. Driggon's and Dr. 
Lcvinthal. 

Tlir COURT: Off the record. 

(Discussion off the record.) 

SOUTMCRN DISTRICT COURT RCRORTCRt. U.S. COURTHOUSt 
FOLKV SQUARC. NCR YORK. N.V. CO T*«SM 














A 1 CZ ' 




gp Anderson-direct 102 

n While you were an out-pationt, what \:as done 
for you in connection with your injury? 

A They gave me a bigger splint to put on and I 
saw the doctors quite often. I saw one one woe): and then 
I saw the other the following week. 

0 When you went to the doctor, what did they do 
for you? 

A They examined my arm. The*' were hoping for 

some improvement and there was none. 

Q What was the problem that they were hoping an 
improvement in? 

A The radial nerve itself was torn. They v/ould 
hope ma''he it would improve, but they just — it didn't, 
so I had to go to a specialist and they decided I needed 
another operation on the arm. I did go into another 
hospital. 

TIIF COURT: What was the name? 

Q Is that the New York University Medical Center? 

A Yes. I went into N.Y.U. to get operated on. 

It was raster weekend, I believe. Tt was Taster weekend 
and I wan there — 

Q What year is this now? 

A '72. I believe it's '72. 13 months later. 

I had 5.con going to these doctors and thev decided T needed 
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another operation and they sent me from one doctor to 
another. 

0 At this time 18 months later what was the 
condition of your left arm as far as your wrists were con¬ 
cerned? 

A Mo improvement. I was still wearing a brace. 

* 

Q You were still v.’caring a brace? 

A Yes, sir. I went into IJ.Y.r. and thev tool: some 
tests and they found out they couldnt — it wasn't they 
couldn't do the operation, the people wouldn't pay for the 
operation, the insurance people, so mv doctors advised me — 
he said, "Ho to .Marine hospital and if you are not satisfied 
v’ith the doctors, call no bad: and we will sec what we can 
do.” 

So, I vent to Marine Hospital — 

o When you are talking about Marino hospital, 
you are talking about the United States Public health Servio 
hospital which is a government hospital; is that right? 

A Yes, sir. 

0 You got free medical attention there being a 

seaman? 

A Yes, sir. 

0 All right. 

A So, I went to Marine hospital and I saw this 
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doctor. Ho said ho could do the sane operation as they 
were going to do at M.Y.U. and T had it done that May, 
the end of May, May 30, I believe. They did a tendon 
transplant. They transferred the nerve from one part of 
the arm to another. I believe there is four of them, 
because I have four different scars on the lower part of 
the arm besides on the upper. 

MR. DANAIIAR: if your Honor please, at this point 
may T ask whether I could have Mr. Anderson show the jury 
his arm and the various scars that he has from the 
operations? 

THE COURT: Very well. 

MR. DAMAHAR: May I approach the witness? 

I just want to help him with his coat. 

t 

THE COURT: No, sir. 

MR. COIIEM: I object to that, your Honor. 

That's uncalled for. 

THE COURT: Objection sustained. Out. Forget 
it. 


Stand in the middle of the floor, about the 
center of the jurybox. 

THE WITNESS: This scar up here is from the first 


THE COURT: Speak louder so t*c can hoar you. 
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•run COURT: Can you push forward with your right 
hand as though you were going to deliver a blow; could 
you do that without force? 

TIIE WITNESS: Well — 

THE COURT: Give us the amount that you can do. 

TIIE WITNESS : Yes. 

THE COURT: Now do it with the other arn. 

All right, sit down and put your coat on. 

Next question. 

Q Mr. Anderson, when you pushed forward with your 
left arm that vime, wan there any reaction in your loft 
arm? 


A Yes, sir. 

Q What was the reaction? 

A There was a pain up in the forward part. 

Q In the upper part of the arm? 

A Yon, sir. 

Q Since this accident, have you had pain in that 

arm? 

A Yen,sir. 


Q When particularly do you get pain? 

A When I try to do anything to an excess. If I 
am working, I can — as long as I can take it easy it's 
all right. Once I start doing like T used to, it's terribly 
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inadequate. I can't — if I am — j ..ill be holding rone 

V* 

thing and the pain would cone up here and I can't hold 
it because the pain is sharp. 

TUT COUP.T: Is that as of tod.av, too? 

THL WITNESS: Yes, sir. That's as of today. 
THE COURT: At the present tine? 

THE WITNESS: At the present tine. 

THE COURT: All right. 

THr WITNESS: I can pic): something un this vav, 
but I cannot pic): it up this way because — like if I had 
a weight in front of me, a heavy weight, I would not be 
nbxe to pick it up this way because the wrist itself would 
not hold it because when they did the tendon transfer, it 
wasn't only the tendons, it was muscles they moved for the 
wrist so I can move the wrist in an up-and-down position. 

That's as far as I can go. I can't move it sideways. 

* 

0 You can’t move your left hand sideways? 

A Ho, sir. 

Q Can you bend it back? 

T. To an extent. 

0 To that extent? 

A Yes, sir. 

THE COURT: Can you all 3 ce it? 

All right. 
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A (Continuing) The hand itself — I can't use the 
hand the way it \>as supposed to be used. 

o What about lifting objects, heavv objects? 

A I can't. T might be able to do something 

for like 10, 15 mirtutes, but outside of that I just can't. 

(j What happens after 10 or 15 minutes? 

A I start to get pains in r.»v arm. 

0 No, the job of a deckhand, does that involve 

the handling and lifting of heavy objects'* 

A Yes, sir. 

0 Does the job of an operator involve the handling 
and lifting of heavy objects? 

A Yes, sir. 

0 In addition to that, what else does an operator 
have to do? 

A ’’.un levers to make the bucket go up and down. 

In front of them there is a panel with levers and lie has got 
to work them constantly. He also uses his arms and, vou 
know, his hands. T wouldn't be able to do that too 
well. 

0 Tor how long a period of tine would the operator 
have to be manipulating these levers? 

T' Tight hours. 

O And sometimes do they work overtime? 
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A Quito often. 

Q Could you perform the duties of an operator? 

A Novr? 

Q In your present condition. 

A Mo. 

Q Could you perform the duties of a mate in vour 
present condition? 

A Mo. 

Q Could you perform the duties of a deckhand in 
your present condition? 

A MO. 

<! You have been working since this accident, 

haven't you? 

A Yes, sir. 

0 As a matter of fact, you are still working for 
Croat Lakes, isn't that so? 

A Yes, sir. 

Q In what capacity? 

A Day man. 

TIIF COURT: May I interrupt? When did you go 
Lack to work? The date? 

MR. DAHAHAR; I an going to develop that. 

A (Continuing) A day nan. 

O What does a day nan do? 
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A do is nore or less a kitchen hoy. lie cleans up, 
mops the floor, sweeps the galley, washes the windows, 
or supplies they would need for the machine and every now 
and then I might go out and give the deckhand, you know, 
a hand by doing something. Outside of that, it's limited. 

Q When you say you go out and give a deckhand a 
hand, what would you do? 

A He would be doing something like pulling slack 
in the wire. I would go out there and give him a hand 
for just pulling the slack,or he would be bus*' doing 
something else and I would move the spud ahead. 

0 How long could you pull on that wire helping the 
deckhand? 

A Like I said, there are three — 

TIIF WITNESS: f’av I explain, ”our Honor? 

TIIH COURT: Sure. 

A (Continuing) There are three wires on a dredge, 
a bow, a stern and a spring wire,to hold the scow. Now, 
if vou had to put slack on all three of them wires, T'd 
say I would be able to pull on mavbe one? pull the slack 
out to what vou would normally need to lot the 3 cow go. 

o What would happen after you started on the job 
like that, pulling that one wire? 

\ I would get a groat deal of pain. 
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U Nov;, tho duty of a deckhand, though, is to handle 
these three wires; is that correct? 

A Yes, the three wires and the linos. 

COURT: And that you cannot do at tho present 

tine? 

THE WITNESS: No, I cannot. 

TUI’ COPRT: That's all I asked. All right, next 

question. 

o When did you return to work after the accident 
as a — what did you say, a day man? 

A A handyman. 

0 When did vou return to work as a hand’/ran after 
the accident? 

A I returned to vrork — 

0 Approximately. 

A June of '71, hut not as a handyman, as a watch¬ 
man . 

0 Oid you work continuously thereafter? 

A No, sir. 

0 Well, v;ould you tell us something atxjut what 

,f our work has been since June of '71? 

A When I went back to work after the first opera¬ 
tion, like nine months later, I went back as a watchman. 

The job as a watchman is watching the vard. You go around 
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for my second operation, T v/as on that and then I was out 
for the second operation four, five months, I'm not sure, 
and then I went back to v/ork again ns a dav nan. fince that 
I have been on the machine, to this tine, with previous 
lav-offs . I have been laid-off a couple of tines because 
the machine — there is no work from that machine. 

THE COURT: What machine are you talking about? 

THE WITNESS : The 51. 

• r (Continuing) They transferred the men from one 
place to another. 

THE COURT: What have you been doing since the 
second operation? What kind of work have you been doing? 

THE WITNESS: Handyman. 

THE COURT: The duties of a handyman you describe* 

before? 

THE WITNESS: Yes. 

0 *ftcr that second operation at the Marine llospita] , 
have you been an out-patient at that hospital up to the 
present time? 

A Yes, sir. 
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TEE WITNESS: Yes. 

A (Continuing) Erom June — from January — 

THE COURT: Of '72? 

A — until, say, to w a y of '72, when I vent back in 
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0 How frequently would you qo over there for exam¬ 
ination? 

A First it was every couple of weeks and the last 
couple of months it varied. They would tell mo to come 
back in two months because there ain't nothinq thov can do 
for me. You know, that's it. They told me to come back 
in a couple of months and tiiey would check me out and give 
me a fit-for-dut” slip and I would give it to mv employer 
to go back to work. 

Q When you went there on these occasions, to the 
Marine Hospital, I assume you told the doctors something 
about your condition? 

7. Yes, sir. 

Q VJhat did you tell them? 

MR. COHEN: Objection. 

THE COURT: Sustained. 

n Well,did you have any complaints about "our 
condition when you went to the Marine Hospital? 

A Yes, sir. 

c What were those complaints? 

A Either I would be in pain or — I wouldn't bo 
able I feel terribly inadequate in the sense where I 
wouldn't be able to do something that I should be doing, 
or want to do, and I would have pain. I would toll the 
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doctor that I v/ould be doing something and got pain and — 
THE COtiRT: Ilo, you must not tell un v/hat the 
doctor said. You see, the jury doesn't know and neither 
do I what vou were going through. Mow, vou are tellina 
us this. What else do you want to say? You had pain? 

THE WITNESS: Yes,sir. 

THE COURT: Tt was constant; that is what you 

are saying? 

THE WITNESS: Not constant. It v/ould come and 


go. 

THE COL a 1 : Depending upon what vou v/ould do; 
is that what you are trying to say? 

THE WITNESS: Not only that, but I would be at 
hone and the pain v/ould just come. 

THE COURT: That's v/hat the jury wants to hear, 
what you have got to say on that. What else do you want 
to say on that oucstion, on that point? 

THE WITNESS: I just get pain just by doing 
anything or just — I don't know. That's it, your Honor. 

THE COURT: Just take your time. It is not eas*' 
to explain. Pain has always been difficult to explain. 
That goer, back long before we were around. To describe 
pain is difficult. Now, do the best you can to convey 
to the jury what you experienced with regard to the pain. 
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because they can't guess at it. You see, vou are the one 
that says you had the pain. Well, tell then in detail. 

What other points do you want to cav about the pain? 

Till-: WITNESS: I would come when — »ou would be 
wanting to do something and the pain would come and I would 
feel totally inadequate being the way I am, you know. 

THE COURT: Yes. 

THE WITNESS: I would feel I'm not doing ny job 
to my capacity, you know, or whatever. 

THE COURT: Do you still experience that kind of 
pain today at the present time? 

THE WITNESS: Pain and feelings. 

THE COURT: And what? 

THE WITNESS: And the wav I would feel. Like I 
said, I would be wanting to do something and I know I can't 
do it because the arm will start hurting me again. 

THE COURT: I see, all right. 

So, has there been any let up in that respect? 

In other words, has it been easier recently or is it the 
same that it was, let's say, a year ago? 

THE .WITNESS: The pain is still there. 

THE COURT: Next question. 

DY !1R. DANIIAR: 

0 When was the last time vou wore over to the Marino 
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2 

Hospital for an examination? 


3 

A Two weeks ago, I believe. 


; 4 

Q At that time you saw a doctor? 


5 

A I saw a specialist. I had been there previously ■ 


6 

VIIU COURT: You see, I have been allowing you to 


7 

answer. Mr. Token hasn't interrupted or objected, but you 


8 

must stick to the question. You saw a doctor two weeks 


9 

ago, right? 


10 

THE WITNESS: Yen, sir. 


11 

THE COURT: He examined you, right? 


12 

TIIE WITNESS: Yes, sir. 


13 

THE COURT: All right, next question. 


14 

Q Do you know the doctor's name? 


15 

A No, I can't think of it. Mo, sir. 


16 

THE COURT: All right, next question. 


17 

0 Aftor his examination, did ho express an opinion 


18 

as to your condition? 


19 

HR. COHEN: Objection. 


20 

•> Yes,sir. 


21 

Tlir COURT: Objection sustained. You undoubted¬ 


22 

ly have the records and the doctors will be here. 


23 

MR. COHEM: I would hope so, your Honor. 


24 

«.) Your brother, Bruce Anderson, was on the dredge 


25 

on this particular day, wasn't he? 
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r Yes, sir. 

0 Whore is he now? 

A He is home. lie was hurt -- 

MR. COIIEII: If your Honor please, I don't see 

v/hat the relevancy of Hruce Anderson's present location is 
to the issues in this case. 

THE COURT: Yes. 

TIE. DANAIIAR: Can v;e approach the bench, your 

Honor? 

THE COURT: You are volunteering more than you 

were asked. Where is he now calls for a place. 

THE WITHERS: Homo. 

THE COURT: That's it. Next question. 

MR. DANAIIAR: I want to go into the same subject 
matter. May we approach the bench? 

THE COURT: Surely. Cone up. 

(At the side bar.) 

THE COURT: Now, sir? 

MR. DANAIIAR: Your Honor, since Rruco Anderson 
is Ids brother and he — 

THE COURT: Come on into the robing room. V7e can 
talk a little louder there. 

(In the robing room.) 

THE COURT: All right, go ahead, Mr. Danahar. 
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MR. DANAHAR: Your Honor, the reason I an 
developing thin in Druce Anderson; who is his brother, 
had an accident recently and he was in the — in some 
hospital in Staten Island. He just got out last week. 

I think it wan Thursday, if I'm not mistaken. lie had a 
back injurey and he was in traction in the hospital, 
lie has been discharged to hir. home and he can't leave his 
home. So, I can't bring in as a witness, which I 
ordinarily would do. I am just trying to develop that 
now so that Mr. Cohen, on summation, will not refer to the 
fact that I hadn't brought in Bruce Anderson, the plaintiff' 
brother. That's the only purpose I have. 

MR. COHEN: What kind of accident was this, 
may I ask, that he was in? 

MR. DANAHAR: I understand he fell down some 
steps on this. 

MR. COHEN: On the job or off the job? 

MR. DAHAIIAR: On the job. 

THE COURT: Bear with me for a moment, fir. 

Cohen. 

fir. Cohen has a right to be satisfied on that 
score before he makes any concession. I would and 
a diligent lawyer should be expected to. Ml I think 
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np 


you need to do — and I nav hr. ur nn „ . 

i nay no wrong — i 8 to supply n r . 

Cohen with some piece of evidence that he will find 

acceptable, maybe a statement from the doctor. After all, 

you can get that via telephone or send a messenger up and 

he will describe the condition of the witness's brother - 

that's all — and that he must be confined to his bed this 

lay and cannot leave his bed. can you get that? 

MR. DAIIAIIAR: I don't know i f I can got it, 
you know, in time. That's the only problem. 

THE COURT: Would you accept such a statement, 

Mr. Cohen? 


Honor. 


MR. COHEN: 


I would like to see one. 


yes, your 


T1IE COURT: I think you ought to get it. 

MR. DAIIAIIAR: Suppose I can’t get it in time? 
That’s the problem. i mea n, after all, I an hero in court. 

MR. COIIEll : That’s right, and there are ways to 

perpetuate testimony, as judges in this court have indicated 
from time to time. 

MR. DANAIIAR: Would your Honor consider adjourning 
t.e trial so that I can take his deposition? 

MR. COIIEH: No. 

xIIE COURT: No. Of course not. 

M R. COHEN: I don't see why he can't got a simple 
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statement. If we could recess, he can call his doctor, 
and he can prepare it and he ought to be able to got it 
today. 

THE COURT: Off the record. 

(Discussion off the record.) 

THE COURT: There lias been an off-the—record 
discussion. I have made it clear that counsel cannot 
develop through the instant witness the reasons for the 
absence of his brother. Counsel is instructed to trv to 
get the brother's doctor to make a written statement and 
he will somehow get that statement to "r. Cohen so that ho 
can examine it and if the statement is satisfactory, I'm 
sure Mr. Cohen will not offer any opposition. That's it, 
but if he sees fit to offer opposition and he has a tenable 
ground, I will have to then rule accordingly. 

Okay, let's go. 

(In the presence of the jury.) 

THE COURT: Put your next guestion, Mr. Danahar. 
BY I!R. DMJAHAR: 

0 Mr. Anderson, did you have another accident 

after this one of October 18, 1970? 

A Yes, sir. 

t There did that accident take place? 

At my sister's home. 
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What happened? 

THE COURT: How long ago was this? 
When was it? 


June of '72. 


Did y° u injure yourself? 

Yes, sir. 

What part of your body did you injure? 
riy v/rist. 

What happened? 


THE COURT: Which wrist? 


THE WITNESS: Mv left wrist. 


VThat part of "our irrist was injured? 


I fractured a bone. 


Do vou know which bone? 


No, sir. 


Were you treated for that injury? 


A Yes. 


Q Where? 

A Marine Hospital. 

Q How long were you under treatment for that in¬ 
jury? Approximately. 

A An hour. 

Q What? 

A One hour. 
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THE COURT: Was it an operation? 

THE WITNESS: No. 

0 What did you say, one hour? 

A Yes, sir. 

0 That was the first tine you vent there, it only 

took one hour; is that what you mean? 

A Yes, sir. They put a cast on. 

() Hot/ long did you have the cast on? 

A Six weeks. 

Q After thr . six weeks was up they took it off? 

A Yes, sir. 

Q How was your hand after that, as far as that 
injury was concerned? 

A It didn't affect it in the least. 

0 What was your rate of pay before the accident? 
THE COURT: I an hoping that counsel will agree 
on sorething like that. It's a natter of bookkeeping entr” 
and I don't see why we have to sit here and have all of 
this when it can be agreed upon. It’s in the records. 

Nov about it, Mr. Cohen, do you think you can have a stipula 
tion on that? 

MR. COHEN: I think I can get the records. 

Judge. 

THE COURT: All right, got the records, and that 
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over the luncheon recess. He v/ill take c*\re of them and 
then state any objection he ha3 after lunch. 

Mn. DANAHAR: Would you like me to have Mr. 

Anderson testify at this time what his earnings v/ere each 
year from the date of the accident up to the present? 

TUC COURT: If he would feel bettor, do it, 
but I thought that would be the subject of a stipulation 
between the two of you. Whatever you can't stipulate to 

you can get from Mr. Anderson by calling him back if you 
have to. Is that all right? 

MR. DANAHAR: Yes, your Honor. 

13Y MR. DANAHAR: 

0 .Mr. Anderson, at the time of this accident you 
were working as a deckhand; is that correct? 

A Yes, sir. 

0 But you also had the classification of a mate; 
is that right? 

A Yes, sir. 

Q You had worked as a mate at various times before 

this accident? 

A Yen, sir. 

0 What opportunities did you have to advance from 
mate -- vrhat's the next step up from mate? 

A Operator. 

% 
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G What opportunity did you have to become an 
operator? 



A I'd nay very good. 

MR. COHEN: I'm going to move to strike that. 
I don't know what that means, what opportunity did you 
have, I'd say very good. 

THE COURT: Yes. It's stricken. 

0 When did you expect that you would reach the 
status of an operator in view of your — 

MR. COHEN: I object. 

THE COURT: Wait a minute. Let him finish. 

0 In view of your experience working on dredges 
and knowing the advancement of operators? 

MR. ix'OEHIG: I object to the form of the 

question. 

THE COURT: Sustained. 

0 How does one advance from being a mate to an 
operator? 

THE COURT: All right. You are saying how 
does he, and you are speaking as of today. 

MR. OMIAHAR: Well, back in 1970. 

THE COURT: Nov;, back in '70, before your ac¬ 
cident -- do you understand the question? 

THE WITNESS: No, sir. 
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Tin: COURT: All right, repeat your auestior*, 
counsellor, and put it in the right tense. 

0 Back in 1970, what were the steps in advancing 
from one grade to the other, like from deckhand to mate 
and from mate to operator? How does that come about? 

A When you are a deckhand, to become a nntc you 
have to know the machine and the enuipnent and then it's 
up to the captain and the operators to say this ran has 
qualified to become a mate. When you are a mate and 
you want to become an operator, the operators would break 
you in as an operator and then v/hen a job — an operator 
job would come up, you would be put into it. 

O flow do you actually develop the skill to be an 
operator? 

A An operator would be breaking in when you 
were a mate. They would teach you how to run the 

machine. 

Q So you sort of practice with - 

A Yes. 

O — with an experienced operator, and then v/hen 

you have reached the stage where you are qualified to 
handle it yourself, then v/hat happens? 

A You become an operator. 

TIIF. COURT: Who determines that, the captain? 
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Tim WITNESS: The operators and the captain, sir. 

THE COURT: Okay. 

0 You mean the operator v/ho trains you and the 

captain determines that? 

A Yes, sir. 

0 Nov? — 

T1IE COURT: Were you telling us that you were 
doing some of that training under an operator before the 
accident? 

THE WITNESS: I had been up in the cab, yes, 

sir. 

0 When would you have expected to become an 
operator? 

.MR. COHEM: Objection, your Honor. 

THE COURT: Sustained. 

0 Do you knov' of anv men who were of a lower rani: 
than you in the year 1970 who have advanced to operator? 

MR. COHEN: Objection. It is all a matter of 
individual ability. 

THE COURT: Sustained. He has made it clear 

that if lie shows an ability in that direction — the 
operator and the captain can make a decision as to examining 
a man in a very short period of time and as against that, 
there are instances where the person tak.es a much longer 
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period of time, but v/hcn that tine does come and they feel 
that he has the competency, then they see that he gct 3 
the promotion. That's the size of it, as T got it. 

Is that right? 

TIIE WITNESS: Yes, sir. 

THE COURT: Next question. 

Q Does ago have anything to do with whether or not 
you become an operator? 

MR. COHEN: Objection. 

THE COURT: Well, put it specifically to him. 

/.t the time, shortly before your accident, did 
your age at that time in any way interfere with your becom¬ 
ing an operator if you qualified? 

THE WITNESS: No, sir. 

THE COURT: Next question. 

Q How, in this job of dredging, how many days a 
wee): do you work? 

A It varies. Six or seven. 

0 Six or seven? 

A Yes, sir. 

0 What determines whether you work six or seven? 

A The particular job you are on, the location of 
the jo)i, or if it v/as a government job or a private job. 

THE COURT: How many hours a dav? 
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Tim WITNESS: Eight hours. 


Are there some times when you work more than eiglv 


hours? 


A Quite often, yes. 


questions. 


MR. DANAHAR: Your Honor, I have no further 


THE COURT: That's the end of your direct? 

.MR. DATJAHAR: Yes,sir. 

THE COURT: Very well. Would you rather start 
the cross after luncheon? 

MR. COHEN: Very well. 

THE COURT: Will you return promptly at 2 

o'clock, ladies and gentlemen, and will you excuse the jury, 
please, Mr. Clerk, and make an announcement that we will 
resume at promptly 2 o'clock. 


All rise. 


THE CLERK: The court is recessed until 2 o'clock, 


(Luncheon recess.) 
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AFTER N 00 11 P R S S I O N 


3 

• 2.00 P.M. 


4 

(Jury present.) 


5 

THE COURT: Cone back to the stand, Mr. 


6 

Anderson. 


7 

MICHAEL T. ANDERSON, resuned. 


8 

THE COURT: Cross-oxamination? 


9 

MR. COHEN: Thank you, your Honor. 


10 

CROSS EXAMINATION 


11 

11Y MR. COHEN: 


12 

Q Mr. Anderson, near the end of this morning's 


13 

session I believe you told Mr. Danahar that you vent to 


14 

see a doctor a couple of weeks ago? 


15 

A Yes, sir. 


16 

0 Is that a Dr. Marra? 


17 

A No. I don't think that's the name, no. 


18 

<j Did you ever see a Dr. Marra? 


19 

A Not that I can recall, no. 


20 

0 Well, this doctor that you vrent to see a couple 


21 

of weeks ago, do you remember his name? 


22 

A I can't recall it, sir. 


23 

Q Was that a doctor or lawver he sent you to? 


24 

A No, sir. 


25 

Who sent you to see him? 
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A The Marine Hospital. 

Q Where was he located? 

A I saw him in the .Marine Hospital on the 5th floor 
of the main building. 

Q His office was in the hospital or on the hospital 


grounds? 


A He was a specialist who 


came in to talk about 


the accident. 


s ac- 


Q Who treated you for the injuries in thi 
cident, Dr. Briggon? 

A Yes, sir. 


Q Did Dr. Briggon perform the first operation 


your arm? 


Dr. Briggon and Dr. Levinthal. 

Who performed the second operation? 
A Dr. Wills. 


Q Wills? 

A Wills. 

Q Dr. Wills? 

A Yes, sir, I believe. 

0. Did Dr. Briggon continue seeing you after Dr. 

Wills' operation? 

A No, sir. 

0 Did Dr. Briggon see you from the tine that he 
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operated up until the tine you saw Dr. Wj.lls? 

A No, sir. 

Q When was it that Dr. Briggon, x^ho had been 
treating you, stopped seeing you? 
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A 

0 . 

A 

Q 

A 

0 


He sent me to another — 

When was it that he stopped seeing you? 

I can't recall. 

Approximately. 

I can't recall. 

When was it that Dr. Levinthal stopped seeing 
you? Approximately. 

Tlin COURT: Can you give the year or the season 
of the year? If you remember. 

A I can't recall. 

Q nid you return to worh, though, after they stopped 

seeing you? 

A I was still under their care when I returned to 

work. 

0 When you say them, you mean both Dr. Briggon and 
Dr. hevinthal? 

A Vos, sir. 

0 You would go to see both of them from time to 

time? 

A Yes, sir. 
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Q Go, it was some tine after you began working 
that you did not see them any more; is that correct? 

A Yes, sir. 

0 Then about how long a period of time was it, 
would you estimate, between the time that you last saw 
Dr. Briggon and Levinthal and the tine that you saw Dr. 
Wills? 

A Ican’t recall. 

f> Mow let me ask it to you this way. Dr. Wills 

performed the second operation and that was in May of 1972, 
was it, or '73? 

A '2, I believe, sir. 

0 ' 72. 

Was that about the first tine that you saw Dr. 

Wills? 

A I saw him the month previous. 

0 Before that, okay. 

For how long before you first saw Dr. Wills 
had it been since you last had any medical treatment from 
any doctor? 

A Since I last 3aw Dr. Wills? 

Q No. Dr. Wills operated on you and did that 
transplant you spoke about in May of 1972 and he first saw 
you in April of 1972, right? 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
EOLEV SQUARE. NEW YORK, N.Y. CO 7-4SS0 










A ? 35 


9P Anderson-cross ^35 

P Yes, sir. 

0 What I am trying to find out in for hot; long 

before April of 1972 was it that you did not nee any doctor 
for treatment. 


A I saw doctors in April. 
0 Who? 


A Dr. Sprague. 

0 Sprague? 

A Yes. I believe that's his name. 

Q Was he at the Marine Hospital, too? 

A Mo, sir. 


0 Where did you see Dr. Sprague? 

A TI.Y.U. 

0 You said you had another accident in which you 
broJ.e your left wrist? 

A Yes, sir. 

0 Where did that happen? 

A At my sister's, sir. 

0 Txcuse me? 

r T was at my sister's home. 

() Under what circumstances? 

A It was — 


MR. PAMAHAR: I object to this, vour Honor. 
I don't see the circunstances are relevant. 
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2 

THE COURT: Surely the jury has to know the 


i 3 

extent of that injury, the type of accident that was in¬ 


4 

* 

volved, in order to get an idea of what injury ensued. 


5 

MR. DANAIIAR: All right. 


6 

THE COURT: Objection overruled. 


7 

flow did you come to have an accident at your 


8 

sister'3? 


9 

THE WITNESS: fly sister lives on Staten I.3land. 


10 

She got like a little hill — 


11 

THE COURT: A little what? 


12 

THE WITNESS: Mountain, and at the end of the 


13 

moutain there is a double gate. I was going down this 


14 

little mountain tocpen this double gate for my brother to 


15 

pull his car in, and as I — I slipped and when you fall. 


16 

you like brace yourself behind you, and I fractured my 


17 

vrrist . 


18 

t 

THE COtTRT: All right, there it is. 

1 

19 

(2 You fell on your left hand, did you? 


20 

A I fell on both hands. 


21 

0 At your sister's? 


22 

A Yes, sir. 


23 

Q Does your sister live anywhere near you? 

L 

24 

A No, sir. At that time I could say yes. 


25 

C» At that tine? 



SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 



POLEV SQUARE. NEW YORK. N.V. CO T ASSO 












A 1.37 ' 


gp 


Antler non-cross 


137 


A Yen. 

0 Where did you live at that time? 

A I believe on Staten Island. 

0 Atviiat address? 

A 997 Renssalaer Avenue. 

Q What address did your sister live on? 

A 33 Terrace. Ho, I'm sorry, it isn't Terrace. 

I can't recall the street, sir. 

Q It's unimportant. 


bow many blocks were there between your house 
and your sister's house? 

A Maybe a mile. 

Q A mile? 

A Yes. 

0 Do you remember being asked questions on an 
examination before trial just two months ago in my office 
and Mr. Danahar v/as present v/ith you when you were asked 
a number of questions and they were taken down? 

A Yes, sir. 

Q You swore at that time to tell the truth; do 
you remember that? 

A Yes, sir. 

Q Let ne read to you some of these questions and 
answers that you gave at that tine, if I r,vf. This is on 
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2 

page 64: 

• 


3 

"Q 

Since October 10, 1970, have you injured your 


4 

left arm 

in any other accident? 


5 

"A 

Yes. 


6 

"Q 

You have? 


7 

"A. 

Yes. 


8 

"Q 

When was that? 


9 

"A 

About February, ’72." 


10 


Let me stop there for a moment. 


11 


When is it you testified incourt this morning 


12 

you had this accident to your left wrist? 


13 

TV 

June. 


14 

n 

Of what year? 


15 

A 

•72. 


16 

0 

•72. 


17 


Now, two months ago you said February. Which 

r 

18 

is the truth? 


19 

A 

It's June. 


20 

O 

”0 What happened at that time? 


21 

' "A 

I fractured it. 


22 

"G 

Your left arm? 


23 

"A 

The wrist. 


24 

' 0 

How did that happen? 


25 

"A 

I slipped. 
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'Q Here you working for Croat Lakes at that tino? 
"n No. 

"0 Where did you slip? 

"A Where? 

"0 Yes. 

"A At hone. 

"Q In your own house? 

"A Yes, I believe." 

Now, that's what you said under oath two months 
ago; is that right? 

A Yes. And like I said, I believed. 

0 You mean you are unsure — 

A Nov; I'm sure. 

0 You were unsure two months ago whether you broke 
your loft wrist at your house or vour sister's? 

A Yes, sir. 

0 And today you renenbor it better? 

A I discussed it with ny fanily and they pointed 

out — 

0. I.as other of tne testimony you have been giving 

here today based upon discussions that you have had with 
other people? 

A Sort of, yes. 

0 Sort of. 
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19 
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22 

23 
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What other testimony that you have given hero 
today has been based on discussions that you had with 
other people? 


MR. DANAIIAR: Objection, your Honor. I think 
the question is too broad. 

THE COURT: Objection overruled. 

Is there any other testimony that you have given 
here today that you had discussed with other people? 

THE WITNESS: Yes, sir. 

THE COURT: Tell us which portions of your total 
testimony have you discussed. 

THE WITHERS: I discussed different things with 

ny laxryer. 


Q Did you discuss with your lawyer where this 
other accident to your loft wrist happened? 

A Ho. 

THE WITNESS: 'lay I say? 

THE COURT: Mo. Just answer the question. 

A NO. 

G Did you discuss parts of your testimony today 

with anyone else than your lawyer? 

A Yes. 

Q Who? 

A My wife. 
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* No. I don't believe so, no. 

Q Excuse me? 

A I don't believe so, no. 

0 Your wife was nowhere near the place where this 
accident happened in October of 1970, wan she? 

A No. 

0 Let me go back to that day, October 18, 19 70 . 

When you first started to work that nothing, I bolievo you 
said it was about 7.30? 

A Yes, sir. 

O You reported to the dredge at Tier 30? 

A Yes, sir. 

0 Who did you report to? 

A Captain De Graff. 

0 Uhcn you reported to bin, did he at that tine, 
at about 7.30, tell you what the work was to be that day? 

A Did ho tell me? 

0 Yes, sir. 

A Mo. 


What did you do after you reported to Captain Do 

Graff? 

A W ° Rat dov/n and had c °«ee until we was told what 
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2 

to do. 

• 


E 

3 

0 

You had coffee on the dredge? 


V 

/ 

4 

A 

Yes, sir. 



5 

Q 

Is there a coffee room there? 



6 

A 

Yes. There is a coffeepot on the machine. 



7 

Q 

What tine war, it that you were told what to do, 



8 

approximately? 



9 

A 

A quarter to 0. 



10 

o 

Were you told what to do in the coffee room? 



11 

A 

Yes. I believe so. 



12 

0 

Who was with you at the tine? 



13 

A 

I can't recall. 



14 

Q 

Who told youvhat to do? 



15 

A 

I believe it was Artie Ramos. 



16 

0 

Artie Ramos was the mate; is that correct? 



17 

A 

Yes, sir. 


9 

18 

Q 

Exactly what did he tell you the work was to bo 



19 

that day? 




20 

A 

Changing the wire. 



21 

0 

Did he tell you where you were to go or specifical 

- 


22 

ly what you were to do? 



23 

A 

Yes, sir. 



24 

0 

What did he tell you? 



25 

A 

To go up in the cab. 
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C? He told you to go up in the cab? 

A I believe so, yes. 

0 When you say you believe so, everything you have 
testified to here today is what you believed; is that 
correct? 

A Yes, sir. 

0 Are you in doubt about anything? 

A There has been four years. 

THE COURT: Just a minute. Even though it's been 
four years, he is entitled, and so is the jury, to know 
whether everything you have testified about you are ab- 
solutclycertain about or whether you have some doubt about 
because o^ the tine that has elapsed. Do you understand? 

THE WITNESS: Yes, sir. 

THE COURT: We want to know what you are positive 
about and what you are not positive a)>out. 

THE WITNESS: Yes, sir. 

THE COURT: Are you positive, for instance, 
about what you were doing that day the way you have described 
it here using the drum here in the courtroom; do vou recall 
that distinctly? 

THE WITNESS: Yes. 

TEE COURT: You have no doubt about that? 

THE WITNESS: No, sir. I 
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THE COURT: Is there anything in your testimony 
that you gave in answer to your lawyer's questions that 
you are not too sure about other than what you have already 
said when you answered and you said on occasion "I 
believe so," but is there anything that you would like 
to point out now before Mr. Cohen goes ahead that you 
were not sure about in connection with what you testified 
in answer to your lawyer's questions? 

THE WITNESS: Ho, sir. 

THE COURT: All right. 

BY MR. COHEN: 

Q How, Mr. Ramos told you to go up to the cab? 

"R. DANA1IAR: Your Honor, nay we have the tine 
fixed when this — 

M R. COHEN: I think he said it was a quarter of 

8 , Judge. 

v 4r •- 

THE COURT: He said it was a quarter of 8. 

MR. DANAHAR: That was when he reported to work, 

but I don't think there has been any tine fixed — 

MR. COIIEN: But, your Honor 

TI1E COURT: Please. I have got to h$ar what he 

has to say. 

MR. DANAHAR: I don't think there has been any 
tine fixed when Mr. Ranos told hin to go up to the cab. 
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TIIF! COURT: All right, do you know ”hat tine it 
'•as v/hen Mr.Ramos told you to go up to the cab? 

THE WITNESS: No. 

Q You went to the coffee room and you got there 

about 7.30 and you said at about a quarter of 3 f’r. Ramos 
told you where to go; isn't that what you just finished 
testifying to? 

A He told us what job to do. 

Q That was about a quarter of 3? 

A Yes, sir. 

0 When he told you what job to do, he told you 
you were to go to the cab; is that right? 

MR. DANAHAF: I object to this, your Honor. 

He didn't 3ay that at all. 

THE COURT: When your lawyer speaks you just 
remain quiet. 

Now, I want you to toll us, Mr.Witness, what 
your best memory is on that day that we are concerned with. 
You got there around 7.30; an I right? 

THE WITNESS: Yes, sir. 

THE COURT: Then you spoke about having sono 
coffee and then around a quarter of 8 — that means about 
15 minutes after you reportecV*-there was a statement made 
as to what all of you were going to do; what kind of job 
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you were going to do? is that right? 

THE WITNESS: Yes, sir. 

TIIE COURT: Nov/, the lawyer wants to know, 

do you remember in connection with that job that you all 
v/ere going to do when Ramos told you to go into the cab, 

as you think hack, do you remember about what ti«c it was 
when he said that? 

THE WITNESS: No, sir. 

THE COURT: All right, next question. 


MR. COHEN: That wasn't exactly my question. 


your Honor. 


THE COURT: Then I'm sorry. 

MR. COHEN: That':* all right, your Honor. 

BY HR. COHEN: 

Q Was it at about a quarter of 0 when you v ? ere still 
at the coffee room when Mr. Ramos cane in and gave some work 
instructions for the day? 

A Yes. 

0 What instructions did lie give at that tine? 

A v/o are changing the closing cable. 

0 Did he at that time toll you specifically what 

you were to be doing in connection with that operation? 
v THE COURT: At that time. 

A No, sir. 
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0 Did ho at that tine tell any of the other 

* * 

individual men what they were to be doing in connection 
with that operation? 

/ A No, sir. 


0 Flow soon after a quarter of 0 did the actual 
operation of reversing the cable begin? 

A 8 o'clock, sir. 

0 What did you do during the intervening 15 
minutes? 


A Get the stuff ready. 

0 Did anyone tell you specifically what you vrcrc 
to be doing in connection with that operation? 


». DANAHAR: At what tine, nay I ask, your 

Honor? 

MR. COHEN: At any tine before he began. 


THE COURT: Any tine before you began. 


* 

• s 

0 

was to be 
A 
0 
A 
0 
A 


Before we began, no. 

Before you began, how did you know what your job 
in connection with that operation? 

It was standard procedure. 

What was the standard procedure for vou? 

To get the tools ready. 

/And then to do what? 

Go up in the cab. 
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Q Ho that your job v/as in the cab and you knew 
that; is that correct? 

A Yes, sir. 

0 What tools did you have to get roadv to take 
into the cab? 

A The ratchet, a sledgehammer and a punch bar - 
a punch hammer. 

Q How about a pinch bar? 

A No. 

0 Was there a pinch bar in the cab? 

A Yes, sir. 

Q What time did you go up into the cab? 

A 8 o'clock. 

<j Did anybody else go up into the cab with you 
at 8 o'clock? 

A Yes, sir. 

o Who went into the cab with you at 8 o'clock? 

A Bruce Anderson, 

o Your brother? 

A Yes, sir. 

Q Yes. 

A And one other person I'm not sure of. 

0 You are not sure of who? 

A No. 
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brother? 


^our brother Bruce, is ho an older or younger 


He is a younger brother. 


0 Had he been working on dredges longer than you 


or not? 


A No, sir. 


MR. DANAIIAR: Objection, your Honor. 

THE COURT: He already answered it. You want th 


answer stricken? 


MR. DA1JAIIAR: He already answered that last 


question? 


THE COURT: Yes. 


MR. DANAIIAR: Mo, leave it in. 

THE COURT: All right. 

O Were you and Bruce and the third nan — arc you 
sure there was a third man up with you at that tine? 

A Positive. 

t? But you don't know who it was? 

MR. DANAIIAR: Your Honor, I object to this. 

He already said he doesn't know who it van. 

THE COURT: Objection sustained. 

Q Under the standard procedure, who was supposed 

to be the third nan that you say goes into the cab? 

A Artie Ramos. 
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0 The mate? 
A Yes, sir. 


Wa3 he with you there at R o'clock? 


I'm not sure. 


Q Where did the rest of the men in the crew 


disperse themselves? 


THE COURT: ’./here were they? 

Creak your questions down to the simplest terms. 
MR. COHEM: Yes, your Honor. 

There would be three other men left in the 


entire crew; is that right? 
A Yes — no, sir. 


TIIE COURT: How many? 

THE WITNESS: If there are three up in the cab, 
you are only two guys left. 

Q Two plus the captain? 

7i The captin docs not help. 

0. But of the eight men that are on the dredge — 
was the captain on the dredge that morning? 

A Yes, sir. 

0 If there are three in the cab, then there are 
three elsewhere; is that correct? 

A Yes, sir. 

Q Under the standard procedure, the captain takes 
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no physical part in these proceedings of reversing the cable 
is that right? 

A No, sir. 

Q Where were the other two nen, then, who do 

take a part in reversing the cable located? 

A I can't say, sir. 

Q Weren't you at that time familiar with the 
standard procedure? 

A Yes. 

0 Under the standard procedure, where were they 

to go? 

A The engineer would be doing something else. 

The maintainors — it was the naintniners' watch. 

The engineer would bo doing something else. 

0 I'msorry, I didn’t hear the first part. 

A The engineer would be doing something main¬ 

taining something in the engines. 

0 Where are the engines located? 

A In the center of the dredge. 

0 lie would be involved in maintaining the engines, 

standing by the engines? 

A At times, sir. 

0 Well, in this operation of reversing the cable — 
A Yes, sir. 

SOUTHERN district court rerorters. u.s. courthouse 
FOLEY SQUARE. NED YORK. N.V. CO 7.4SN 









t 

a 


4 cr2 


gp 


Q 

A 

Q 

A 

Q 

A 

Q 

A 

n 

A 

Q 

A 

Q 


Andernon-cross j 

Where would the engineer he? 
lie would be up there giving a hand. 

He would be where? 

Up there giving a hand. 

Up where? 

Up in the cab. 

So that would be the fourth man in the cab? 
Yes, sir. 

Where would the fifth man be? 

Getting stuff readv on deck. 

On the dock of the dredge? 

The dredge or the scow, whatever. 

Getting what stuff ready? 


A The^torch. 

0 Yes? 

A A sledgehammer, a punch, a rope. 

W So you are saying under the standard procedure — 

let me go back a minute. 


v. T hen you first began working for Great Lakes, 
you started working as a deckhand; is that right? 

A. Ho, sir. 

THE COURT: Mr. Cohen, may I please ask you to 
step hack to the lectern? 


MR. COHEIJ: Absolutely, vour Honor. 
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THE COURT: This is so you will miso your voice 
and he will raise his in order to reach you and then we 
will he able to hear. 

Q When you first began working for Great Mh.es, 
you v/orked as a deckhand? 

A Ho, sir. 

Q What then? 

A A sandbagger. 

Q Isn't that really a deckhand who is just filling 
a bag with sand? 

A A sandbagger is a particular job. 

0 It's the same rate of pay as a deckhand; isn't 


A Yes, sir. 

O You v/orked for one week doing that job of filling 
Lags with sand? 

A Approximately, yes. 

0 And then you began work as a deckhand; right? 

A Yes, sir. 

0 I’ov did you learn the work of a deckhand? 

A By watelling. 

Q Who would you watch? 

A The mate. 

0 That would be Mr. Ramos; is that rinht? 
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Mr. Ramos was not niv first mate, 
Okay. Who was? 


GI Joe. 


0 Okay. 


Was Mr. Ramos working on the Dredge Mo. 50 at 


that time? 


A No, sir. 

Q The way you learned is by watching others until 

you learned the tasks or jobs themselves and that is what 
you did as time went by to learn the deckhand's job; is 
that a fair statement? 

A Yes, sir. 

Q And then you start learning the duties of a mate 

by watching what the mate docs and you hope to progress into 
the mate’s position at a later date; is that right? 

A Yes, sir. 

0 And the mate, if you ask, will take you around 
and show you hov; he does his work and what's to be done, 
explain things to you sort of to break you in; is that 


correct? 


Yes, sir. 


Q Dy August 18 of 1970, you had reached a point 
where both the captain and the mate felt that vou were 
a^ilc to fill in as a relief mate when the regular mate was 
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on vacation; is that right? 

A Not August, sir. 

THE COURT; Not August? You said August 18. 
0 I'm sorry. October 10? 

THE COURT; You did say August 18 and he has 
corrected you. 


MR. COIIEIl: Yes, you are right. 

0 By October 18, 1970 — 

A Yes. 


0. — you had reached thav point where the captain 
and the nate felt you could fill in as a relief mate; is 
that right? 

A Yes, sir. I had a mate's booh. 

O You don't take any tests to advance from a 

deckhand to a mate, do you? 

A Mo, sir. 

Q It's v.iien the captain feels you are able to work 

as a mate, he will let you do that job for a day and when 
you do that job you then have co go to your union and get 
the Loo]: for a nate; is that correct? 

A It isn't for a day, sir. 

Q For how long do you have to fill in as a nate 

before you are able to get the book as a mate? 

A It varies. 
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2 

Q 

It varies from \*hat? 

• 

3 

A 

On a particular man. 

4 

Q 

Who decidcsv/hether you get a union book as a 

5 

mate? 


6 

A 

The union. 

7 

Q 

Ilov; many days of service as a mate do they 

8 

require? 


9 

A 

Like I said, sir, it varies. It could be a dav 

10 

or it could be a year. 

11 

Q 

Does the union give you a test when you applv 

12 

for a bool: 

as a mate? 

13 

A 

They know your qualifications. 

14 

O 

Who in the union v;atches you working as a mate 

15 

before you 

get the book? 

16 

A 

The different men on the machine, sir. 

17 

q 

I'm sorry, the different men on what? 

18 

A 

On the machine. 

19 

0 

On what machine? 

a 

* 

The machine you are on. 

21 

0 

In other words, the Dredge 50? 

22 

A 

Yes, sir. 

23 

Q 

So, the union bases of giving the book are the 

24 

reports that they get from the people on the dredge vou are 

25 

working with; in that correct? 
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Yes, sir, and the captain. 


Q Isn't it really the captain's recommendation that 


controls? 

A Hot all the tine, sir. 

Q Mow, as a mate you have to supervise the work 
of the deckhands, do you not? 

A Yes, sir. 

Q You have got to be familiar with all the opera¬ 
tions and procedures, do you not? 

A Yes, sir. 

0 Novr, as a person who v/as already nerving as a 
relief mate on October 10, 1970, you were familiar with the 
standard operations and procedures that would take place 
on that dredge, were you not? 

A Yen, sir. 

Q Familiar enough so that you could supervise 

t 

others in the doing of those operations, correct? 

A Yes. 

0 Now, your testimony is that when the cable is 

to be reversed, four men would he up in the cab, vou and 

three others, and one man would be down on the deck getting 
a blowtorch and other tools together? 

MR. DAHAJIAR: Object to the form of that oucstion 
your Honor. I dont think there is testimony pertaining 
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to that fact. 

THE COURT: Yes, the form is objectionable. 

I will sustain the objection. Reframe the question. 

Q Mr. Anderson, didn't you just testify to us a 
little earlier that you, your brother, a third man, possibly 
Mr. Ramos, but you weren't sure, and the engineer all 
went to the cab at the beginning of this operation? 

A Mo, I didn't. Then maybe I — 

THE COURT: May I just suggest, Mr. Cohen, 
please, this? There was a line of inquiry by you as to 
the general approach to a problem of that kind, to a dis¬ 
position of that nature, what you generally do. Then 
you asked who it was on that particular occasion, October 
18, 1970. That was never cleared up, as to whether you 
were talking about the general situation or what happened 
on October 18. I would like to put the question myself, 
if you don't mind. 

On October 18, 1970, when you had your accident, 
what is your sworn testimony before this jury as to who 

wan in the cab with you? 

MR. DAMAIIAR: If your Honor please, may we 
have the time fixed? At the time of the accident or 
in the beginning of the operation? 

THE COURT: At the beginning of the operation 
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v'hen you went up there to start. 

THE WITNESS: In the start? 

THE COURT: Yes. 

THE WITNESS: Two guys. 

THE COURT: You remember that distinctly? 

THE WITNESS: Your Honor, may I phrase how? 
THE COURT: I asked a very simple question. 

On October 10, 1970,when you first stepped into the cab, 
was anybody with you? 

THE WITNESS: Yes, sir. 

THE COURT: Who? 

THE WITNESS: My brother. 

THE COURT: There is vour answer. Anybody 

else? 

THE WITNESS: I believe so, yes. 

THE COURT: Who? 

Tl,r WITNESS: I •„ not sure if it van Art Rams 
Eddie Ducey. 

THE COURT: There was a third person? 

THE WITNESS: Yes. 

THE COURT: Was there also another? 

THE WITNESS: I can't say. 

THE COURT: Dy that you mean you don't remember 
one way or the other? 
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TI!E WITNESS: Right. 

THE COURT: How I have got it clear. 

•» 

THE WITNESS: Okay. 

THE COURT: Next question. 

EY MR. COIIEH: 


ICO 


Q Nov/, was that the standard operating procedure 
that at the beginning of that kind of an operation there 
would be three people in the cab? 

T. Not actually the beginning. After you get the 
wire down — 


Q We didn't ask you about that. His Honor asked 

you at the beginning of the operation how many people went 
into the cab with you and you said yourself, your brother 
and a third person, either Mr. Ramos or Mr. Ducey. r am 
asking you the same question. 

Was it the standard operating procedure for three) 
men to go into the cab with you at the beginning of that 
operation? 

A Can you say that in another way, please? 

Q Well, let me do it this way. Look, you have 
got five men who you say are involved in reversing the 
cable, right? 

A Yes, sir. 

0 When the job of reversing the cable begins. 
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some of those non have to go up to the caj}; is that correct? 

A Yes, sir. 

0. How many have to go up to the cab at the beg in¬ 
ning of that operation? 

THE COURT: For that particular type of operation, 
how many generally go up to the cab? 

THE WITNESS: At the very beginning? 

TIIE COURT: Yes, sir. 

A Two. 

Q Which tv.o went up to the cab at the very begin¬ 
ning on October 18, 1970? 

A I believe me aid my brother. 

0 You and your brother. 

That left three other men — 

A Yes, sir. 

O who were not in the cab; is that correct? 

A Yes, sir. 

Q Now, under standard operating procedure, where 

would those throe men go at the beginning of the operation? 

A One guy would go to — the operator, he would 
go up to operate. 

Q That would be Mr. Ducey? 

A Yes, sir. 

0 Ho was the operator? 
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A Yes, sir. 

Q If we can refer to this photograph 2-n, he sits 
in that glass-enclosed cab that shows in this picture where 
you see the silhouette of a man? 

A Yes, sir. 

(Exhibit shown to jury.) 

THE COURT: Show it to the balance of the jurv. 
You can't just show it to one part of the jury. 

MR. COHEN: You are so right. Judge. 

0 And your brother was up in the cab, Mr. Ducey was 
at the operating controls in his place and where were the 
other two men at the beginning of the operation? 

A On the scow. 

THE COURT: Nov/, I insist that hereafter you must 
make it perfectly clear that you are now talking about the 
general operation procedure .or an undertaking of that kind 
as ui stinguished from what happened on this particular 
occasion on October 18, 1970. Hake it very clear so that 
there will be no doubt in this witness's mind. 

0 Is that the way the men were distributed at the 

beginning of the operation on October 18, 1973 ? 

A I believe, yes. 

0 Is that the standard way for then to be dis¬ 
tributed under an operation of this type? 
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A tlO. 

U NO? 

Uhat vrould be the standard way? 

A The operation v;ould go up in the cab — 

Q He was there, right? 

A Okay. 

Q All right. 

A One guy would watch the drum v*hile it is over¬ 
hauling — 

Q Excuse me. 

THE COURT: Please, I would like to have hin 
answer. Please finish your answer, Mr. Anderson. 

A (Continuing) One guy would watch the drum 

while the operator — 

THE COURT: Would you start again, please. 

# 

I'n sorry. 

A (Continuing) The operator would be in the cab. 
One guy would be v/atching the drum while the operator on 
this particular machine, he is either swinging it or 
we're pulling it down with another wire and two guys 
or three guys would be on the scow moving the v*ire when 
it comes down up and back down the scow to keep it from 
going overboard — or just tc. keep it in a normal pile. 
The guy in the cab, when you get about a half a turn left 
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on the drum, would bang on the side of the cab so the 
operator knov: know to stop because he cannot hear you 
otherwise. He would bang on the side of the cab, 
the operator would knov; to stop the drum, right? Then 
another man, besides the guy watching the drum, would go 
up on the roof, tie it off, and the mate, the deckhand — 
the two deckhands would disconnect it from the drum, hook 
it up into the tugger wire and then slack it off, the 
tugger wire — slack the tugger wire off and pull the 
other wire down. 

Q Hr. Anderson, on the morning of October 18, 
1970, when this operation began, didn't t»ro men go on the 
scow? 

A Yes, sir. 

Q Didn't the operator go into the operator's cab? 

A Yes, sir. 

0 Didn't you and your brother go into the other 

cab? 

A I believe so, yes. 

o Isn't that the standard operating procedure as 

to where the men go at the beginning of this kind of an 
operation? 

A I just said no. 

O Well, I didn't understand when you said no what 
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the difference would be an to where tV- <■ mid go in 

the standard type of operation. 

MR. DANAHAR: If your Honoi please 
0 Let mo ash it to you this way, if I nay. 

Tlir COURT: Wait a minute. If counsel rises 
to object, I have got to listen to him. What do you say, 
Mr. D^nahar? 

MR. DANAHAR: I think Mr. Cohen is assuming 
that there is a standard procedure. There hasn't been 
any testimony yet there i3 a standard procedure. The form 
of his question I object to because he assumes in his 
question that there is a standard procedure. 

MR. COHEM: He may be right. I will adopt his 

suggestion,yes. 

THE COURT: Straighten it out. 

Q Is there a standard procedure or was there a 
standard procedure on the No. 50 as to hov; the five men 
would be dispersed at the beginning of this kind of an 
operation? 

A !Io. 

Q Okay. 

Then how would they know where to go for this? 
How would each of the five men know where to go or what to 
do at the beginning of this kind of operation? 
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A The natc or operator would toll then. 

Q He would tell each one individually where to go? 
A Yes, sir. 

0 You said that nobody told you specifically where 
to go because you knew where to go? 

A Yes, sir. 

0 So you had a job already assigned to you; is 
that right? 

A Yes, sir. 

0 Do you know whether the other four non also knew 
whore to go because he had done this before as well as you? 
A Ho, sir. 

Q When you vent up to the cab, did you see where 

the other men went? 

A I believe so, ye3, sir. 

Q The two men that went on to the scow, their job 
was — tell me if I am right or wrong — to disengage the 
closing wire from the bucket; is that correct? 

TUP COURT; Disengage? Strike that. Change it. 
' 1 R. COHO: To disconnect. 

Tlir COURT: Put the question again. Their 

job was — 

tm. COUFl Is To disconnect the closing wire from 

the bucket. 
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THE COURT: Man that their job, Mr. Anderson? 

THE WITNESS: Like I said, it isn't standard 

procedure. 

THE COURT: No. On that date. 

THE WITNESS: On that day, no. 

Q In order to reverse the ends of the closing wire 
wasn't it necessary that the end that was attached to the 
bucket be disconnected? 

A Yes, sir. 

Q Where was the bucket put down so that the end 
of the wire connected to it could be disconnected? 

A On a bucket scow. 

0 That v/as alongside the dredge; is that correct? 

A Yes, sir. 

Q Did two men go aboard the bucket scow? 

A I believe so. 

0. Oo you know who those two non were? 

A Art Ramos and Normal Ilebert. 

Q Did they go aboard the bucket scow to disconnect 

the bucket from the wire at that end? 

A Ilo, sir. 

0 What did they go aboard there to do? 

A To guide the wire up and down the scow while he 

was pulling it off. 
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2 

0 Is the bucket removed from the wire before the 

• 


| 

wire is all taken down onto the scow? 


1 

, 4 

A Like you said, sir — 

► 

5 

MU. DANAIIAR: I ask that it bo restricted to this 


6 

particular day — 


7 

THE COURT: Ye3. 


8 

MR. DANAIIAR: — not what is done generally. 


9 

THE COURT: Right. 


10 

Q On this day, do you know what the two men who 


11 

went on to the scow did at the beginning of the operation? 


12 

THE COURT: Do you know? That's what he asked 


13 

you, do you know. 


14 

A No. 


15 

THE COURT: Next question. 


16 

Q Do you know what the operator, Mr. Ducey, did 


*\7 

at the beginning of the operation? 


18 

* 

A Yes, sir. 


» 

19 

Q What did he do? 


20 

A Ho went up in the cab. 


21 

Q What did ho do from his place in the cab? 


22 

A He swung the boom. 

: 

23 

0 He swung the boom to where? 

r 

24 

A Not to where, he swung the boom so they could 


25 

pull the wire off. 



SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSC 



FOLCV SQUARE. NCR YORK, N.Y. CO T-4SM 











A 'fiS • 


91» »‘nderson-cro3s - 

0 So who could pull the wire off? 

' '■ • 

A The guys on deck. 

Q The men on the deck of the scow? 

A Yes, sir. 

0 That meant they had to pull on the wire itself; 
is that right? 

A Ho/ sir. 

Q Hov: did they pull the wire off? 

THE WITMESS: On that particular day? 

THECOURT: Yes. 

0 Yes. 

A The bucket is on the scow. The scow is here and 

the dredge is here. The operator will swing the boon as far 
as he can to the one side and when he brings it back you 
would be pulling the wire on to the deck and when you get 
the wire on to the dock and the boon is all the way over, 
you tie it off and then he swings again. 

Q When he swings the boon, the operator, Mr. Ducev, 
door, that have any effect of taking all the closing wire 
off the closing winch drun and bringing it out so that it 
can be pulled on to the scow? 

A It isn't a closing — yo 3 , sir. 

Q As those turns come off the closing winch drun, 

you got down to the 1-ottor. and of the wire on the drum, 
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on the closing winch drum, and that is secured bv some 
bolts or nuts or something; is that right? 

A You do not come all the way to the bottom, sir. 

n You come close to it? 

A You come to almost — a half-turn or a whole 

turn. It depends on the occasion of the nuts. 

0 When there is only that much loft on that drum, 

then it's necessary to unbolt or unscrew, whatever it is, 
the end of the wire that's connected to that drum? is that 
right? 

A First you tie it off. 

n Yes. Right. 

Now, until that point is reached, the nan in the 
cab, you and your brother are doing what? 

A Watching so the operator does not go past the 
last turn. 

o The total winch is not being used at all for 
this part of the operation; is that correct? 

A No, sir. 

0 You and your brother wore in there to remove 
the bolts that kept that end of the closing wire secured 
to the closing drum; in that correct? 

A No, sir. 

0 Well, after the closing wire v\ss taken off the 
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drum except for that last ha If-turn or so, v/ho too): the 
bolts off it? 

A Who took it off? 

0 Yes. 

A I can't recall v/ho took it off. 

Q Did you take it off? 

A I believe it vas Artie or rddie. You use an 
airgun to take it off, sir. 

THE COURT: How you are telling what you use. 

The point is do you remember. That's what he is asking. 

THE V7ITNE.SE : No, sir. 

THE COURT: If you are going to guess,then he 
has got a right to spend an hour to try to find out ’.'here it 
leads to. Do you understand that? 

THE WITNESS: Yes, sir. 

0 You said Artie or Eddie. When did Artie or Eddie 
come into the cab? 

THE COURT: On that day. 

o On that day, yes. On that morning. 

THE COURT: We are only talking about October 10, 
1970, the day of your accident. 

A When you get down to your last turn, the machine 
is stopped. The men come up to the cal>-one guy would 

go up to the roof, tie the v/ire off, and then there would 
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be — you would be getting stuff readv inside the cab 
to disconnect the wire, and that’s when the men would cone 
up. 

Q The wire that you and your brother were watching 

0 

go out, the closing wire, is shown on this photograph, 
Exhibit 2,as this wire running from that big closing drum 
up through the opening in the cab above; is that right? 

THE WITNESS: Hay I see it? 

THE COURT: You want to see it a little closer? 
THE WITNESS: Yes. 

MR. DA1JAHAR: .May we have for the record what 
exhibit he is saying? 

MR. COHEM: I said 2. 

THE COURT: He did say it. 

O You narked on Exhibit 2 the letters in red CC 
for closer cable, didn't you? 

A Yes, sir. 

Q Isn't that the closer cable wire that was 
coming off this big closer cable drum which you have 
marked with a CCD on that photograph; isn't that right? 

A Yes. That's the one I was watching. 

THE COURT: Thatfe the one what? 

THE WITNESS: I was watching. 

THE COURT: Watching? 
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T1IE WITNESS: Yes. 

THE COURT: What do you mean by watching? 

I don't understand. 

THE WITNESS: I was watching — he asked war. 
myself and my brother watelling it. I'm saying that’s the 
one I was watching. 

THE COURT: When you watch, what do you do? 

THE WITNESS: You watch the cable so it don't 
come all the way off. 

THE COURT: All right. 

Q In other words, this cable had a number of turns 
around that closer drum and you were watching to make sure 
that it wasn't pulled all the way off — 

A Yes, sir. 

0 — before it wan unsecured; is that right? 

A Yes, sir. 

0 That's the only cable that was moved at that time 
in the operation; isn't that right? 

A Yes, sir. 

0 Your brother was in the cab; correct, sir? 

A Yes, sir. 

Cl V7hat was he doing at that time? 

A Getting the air gun ready. 

0 Getting the air gun ready? 
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A* Yea, air. 

0 Which air gun? 

A The air gun you use to take the nuts off. 

q Where did the air gun cone from? 

A You bring it up from downstairs. 

Q Did your brother bring the air gun up into the 
cab when he went into the cab with you? 

A I can't recall, sir. 

0 How long did it take for that closer cable to be 
removed to the point where it now had to be taken off from 
the bolts? 

A On that particular day or — 

THE COURT: That's all we are talking al.^out, 
that particular day. 

o That's all we are talkino about, on that 
particular day. 

A On that particular day, a half-hour. 

0 So you stood by watching that cable move off 
the drum up through that opening in the cab for about a half 
hour, right? You just stood and watched it? 

A Somebody has to. 

0 I am not arguing with youabout that. 

THE COURT: llo. Did vou do that or didn't 
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THE WITNESS: Yes. 

THE COURT: Next question. 

Q Now, when it reached a point where it was near 
the end, you made a hang on this wall here, the forward 
wall, so the operator could hear you? 

A I believe so, ye 3 . 

0 That was a single method that you and the 
operator had so you could communicate with each other; 
is that right? 

A Yes. 

0 How many bags did you give so that he knew it 
was tine to stop — let me withdraw that. 

The controls that make this big drum go around 
are located in the operator's cab on the other side of this 
wall; is that correct? 

A Not on the other side. 

MR. DANAHAR: Your Honor, I think — 

THE COURT: He said no. Next question. 

0 It's in the operator's cab that v 0 u have the 
levers and controls that make this big drum go round? 

A Yes. 

Q So you wanted to signal to him that it was now 

near the bottom end and he should stop turning it until 
you have a chance to remove it from the drum: is that right? 
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A Mo, sir. 

0 Didn't you want to signal to hin that the cable 
had now come off so it was near the bottom end and it was 
time to remove it from the nuts? 

A Yes, sir. 

0 All right. 

How did you signal that to him? 

A I believe I banged on the house. 

0 When you say banging on the house, is that on 
this forward wall shown here? 

MR. DAHAHAR: Your Honor, may the witness see 

the photograph close hand rather than way back here before 
he answers that question? 

TIIE COURT: Yes. 

When you say banging on the wa!l, would you put 
a zero, an O, indicating the place that ^ou banged. 

Do you understand what I just asked? 

THE WITNESS: Yes, sir. 

THF. COURT: All right, there is the pen right 
there. Put a letter 0 if vou remember approximately where 
you banged as you testified. 

THE WITNESS: I can't. 

THE COURT: You can't? 

THE WITNESS: No. 
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TIIC COURT: All right. 

0 Is that shown in the photograph or dont you 
remember? That's the point. 

A I can’t recall. 

THE COURT: All right. There is the answer. 

Next question. 

Q Now, where in relationship to the area shown 
in this photograph. Exhibit 2, would the operator be? 

A He wouldn't be in that picture, sir. 

Q I know it, but where in relation would he be? 
Ytould he be on this side of the wall, up above, outside? 

• /here is his cab located in relation to v»hat‘s shown here? 
A His cab is over here, sir, on the starboard 

side. 

Q Could you make — make a rectangle on this, 
if you would, to show us approximately where the operator's 
cab is in relation to this? just draw a square on hero. 

MR. DANAIIAR: Your Honor, I think it should be 
determined first whether he could do such a thing. 

THE COURT: Yes. Can vou do that? 

THE WITNESS: Not on thi3 picture, your Honor. 
THE COURT: Why can't you do that? 

THE WITNESS: May I have a picture of the dredge, 
your Honor? flay I have a picture of the dredge itself? 
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MR. COHEN: Ye3, I have that.. Lot no give it 

to him. 

THE COURT: Surely. 

Q Let me show you this photograph, Exhibit 2-B. 

Is that the one you wanted to take a look at? 

A Yes. 

THE WITNESS: Your Honor, may I show it to vou 

first? 

THE COURT: Show it to the jury first. Turn 
around and let them see what you are trying to say. Take 
your time. 

A (Continuing) Here is the cab — 

THE COURT: Can you all see it? If you can't, 

I will make him go around there. Tell me, can you see what 
he in doing? Use this pencil, not your finger. Take vour 
tine. 

A This is where the wires are, right here. ’low, 
che operator sits up here. Now, according to this 
picture I could not mark where he in because ho is above it 
more or less. 

THE COURT: All right. There it is. That's 

his answer. 

MR. COHEN: Right. 

Mow, the cab in which vou wore shown up on this 

SOUTHERN OltTRICT COURT REPORTERS, U.S. COURTHOUSE 
TOIIV SQUARE. HE* YORK, H.V. CO 7-«SM 











0 




A 479 

gp Anderson-cross 179 

photograph, Exhibit 2-Ii, as having a door with a window 
right behind the door; is that correct? 

t 

A Yes, sir. 

MR. COHEN: May I just point that out to the jury, 
please, your Honor? This won't take very long. 

THE COURT: Sure. Ju3t point to it without 
any comment. 

MR. COHEN: I am not saying a word. Judge. I am 
just showing them the door and the window. 

(Exhibit shown to jury.) 

THE COURT: All right, Mr. Cohen, next auestion. 

n The forward part of that cab has a wall that's 
slanted at an angle; is that right? 

A Yes, sir. 

Q That angled wall shows up in this photograph 
No. 2; is that correct? 

A Yes, sir. 

0 It has the forward wall? 

A Yes, sir. 

. 

Q It's on the opposite side of that forward wall 

and slightly above it that you find the operator in his cab 
as shown in this photograph 2-B; is that correct? 

A Yes, sir. 

0 Fo that when you banged at some point on that 
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forward wall, he hears you on the opposite side of that wall 
in his cab; is that right? 

A Yes, sir. 

Q Did you have developed with the operator over 
the years that you have been working together a definite 
signal system so that he understood what a certain number 
of bangs meant and vice-versa? 

A Mo, sir. 

0 How many bangs did you give him when it was 
time for him to start moving that closer cable drum? 

A I can't recall, sir. 

Q Did he stop moving it? 

A Yes, sir. 

0 Was it then stopped? 

A Yes, sir. 

Q Then was it necessary to remove the bolts from 
the closing cable that secured it to the drum? 

A Yes, sir. 

0 Who did that work? 

Tlir. COURT: On that day? 

MR. COHEN; Yes. That's all I an talking about. 

Q On,that morning, who took the nuts off that 
closer cable? 

A I can't tccall. 
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q Were you present when the nuts were tnken off 
the closer cable that day? 

A Yes, sir. 

0 Vfho else was present v.'ith you? 

A My brother, Bruce Anderson, and I can't recall 
who else. 

Q Was anybody else present? 

A Yes, sir. 

How let me see if this helps you remember. 

I am again reading from the sworn testimony vou gave two 
months ago on December 13, 1973. This is starting from 
the bottom of page 1*3. 

"Q You put this thing on the scow. What did she 
do as far as the cable is concerned? That is what I am 
trying to find out. 

'A Myself? 

'Q Right. 

"A I took the nuts off the cable from the drum, 
hooked up the Chinese finger to it, hooked up the small 
wire.'* 

Do you remember giving that testinony? 

A Yes, sir. 

0 Wasn't that your best nenory two months ago? 

A That was in general, sir. 
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•j I' m sorry? 

A That was in general. 

THE COURT: That was in general. 

Do you mean the general practice? 

TIIE WITNESS: Yes, sir. 

THE COURT: All right. 

Q Well, let me read a little earlier from page 13. 

"0 No. You said you got up. I want to know what 
you did, not v/hat you generally do. Tell me what you did 

"A What I did? 

"O Ye3. 

"A I can't recall offhand. 

"Q Do you have any recollection of v/hat you did in 
connection with this cable on this day? 

"A Vie unhooked it from the drum. I get the torch 
get the hammer, get the sledgehamner, I put it on the scow. 

"O You put this thing on the 3 cov/. What did vou 
do an far as the cable is concerned? That is v/hat I am 
trying to find out. 

"A M-'solf? 

"Q Right. 

"A I took the nuts off the cable from the drum, 
hooked up the Chinese finger to it, hooked up the snail 
wire." 
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2 

Wasn't that the testinonv you. gave two months 


1 3 

\- 

ago? 


; 4 

A Yes, sir. 


5 

0 By the way, is this a type of a Chinese finger? 


6 

A I cannot see, sir. 


7 

TUP COURT: You better have the clerk nark that 


8 

for identification. 


9 

MR. COHEN: I will offer it in evidence in a 


10 

moment, sir. 


11 

THE COURT: All right. 


17 12 

0 Is this an example of what vou meant by a Chinese 


13 

finger when you used that term on vour deposition? 


14 

A Yes, 3ir. 


15 

MR. COHEN: May I offer that in evidence. 


16 

your Honor? 


17 

THE COURT: Any objection, Mr. Danahar? 


18 

MR. DANAHAR: May I have a voir dire on that, 


19 

your Honor? 


20 

THE COURT: Eure. 


21 

MR. COHEN: It's only for demonstrative pur¬ 


22 

poses. 


' 23 

THE COURT: Do you still want to voir dire? 


24 

MR. DANAHAR: Yes. 


25 




fOUTMERN DISTRICT COUNT REPORTERS. U.S. COURTHOUSE 






4 







7 













A 165 


Andcrson-cross 


by all means. 


(Defendant's Exhibit B market! for 
identification.) 

THE COURT: What is a Chinese finger, .'lr. 
Witness? You tell us in your own way. 

THE WITNESS: A Chinese finger is a device you 
put on a wire. When you put it on it and vou pull on it, 
it would get tight and that's used to keep one wire hooked 
up to another. 

THL COURT: All right, next question. 

BY HR. COHEN: 

According to the testimony you gave on vour 
deposition, the end of the closer cable, after it was 
removed from the closer winch drum, was secured to the 
tugger caLle by means of a Chinese finger; is that correct? 

A I believe, so. 

Q That means that one end of one of those two 
cables was inserted into the open part of the Chinese finger; 
is that right? 

.MR. DAWAHAR: Your Honor, I object to ,*!r. Cohen 
putting this exhibit in his hand, which i 3 not in evidence, 
and then asking questions and then using his hand, pointing 
to the exhibit, when it’s not an exhibit. 

THE COURT: Objection sustained. Put it awav. 
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Q Docs the Chinese finger have an opening at one 
end into which a cable can be inserted so that it's pulled 
tight? 

A Ye3, sir. 

Q And at the other end does a Chinese finger have 
a loop into which another cable can be secured? 

A Yes, sir. 

0. Is that the way in which these two cables were 
secured that morning, by means of a Chinese finger? 

A I believe so, sir. 

C) J/hich of the two cables, the closing cable or 

the tugger cable, wont into the open part of the Chinese 

J 

finger? 

A The closing cable. 

0 That closing cable was about an inch and a half 

in diameter, I believe you said? 

A Yes, sir. 

Q That meant that the Chinese finger had to be 

large enough to acconmodate that size cable; is that right? 

A Yes, sir. 

0 Nov;, after the tugger cable was then connected 

t*> the other end of the Chinese finger, was it then neces¬ 
sary for the first time in that entire operation to start 
the tugger vinch? 
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A Yes, air. 

Q Who was in tho cab with you at: the time you 
connected the Chinese finger? 

A I imagine that — 

THE COURT: No. That's where the trouble comes 
in. I have told you over and over again if you don't 
remember, say you don't remember, if that's vour sworn testi¬ 
mony. 

A I don't remenber. 

Q Was anybody else in the cab with you at the time 
you attached the Chinese finger? 

A YC3. 

C; Ho*/ many men does it take-to attach the Chinese 
finger? 

A Two. 

0 You don't recall who assisted vou on this? 

THE COURT: He said no, hedoesn't recall. Next 

question. 

0 No*/, it was necessary for that c.-.d of the closer 

cable to be transported all the way down to the ucck o> t c* 
scow so it could be reversed on to the bucket; is that 
right? 

A Yes, 3ir. 

o About how long a distance would that he? 
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A Prom the drum up to the boon dov/n to the — 

Q .Right. 

THE COURT: Let's get it clear. Don't say 
"right" before he is finished. Please make your nucstion 
a little bit more expansive, will you? 

Q From the drum in the cab down to the scow where 
.the clam shell bucket lay, how much distance would have to 
be traversed by that wire? 

A 200 feet. 

THE COURT: 200 feet. All right, there is his 

answer. 

q So that meant that there had to be at least 200 
feet of cable on the tugger winch to" go along with that; 
is that correct? 

A Yes, sir. 

r» Did you operate the tugger winch while the end 

of the closing cable was travelling along to the scow? 

A Yes, sir. 

0 At that time were there still a couple of men 

% 

on the scov.» pulling down the closing cable as it came in? 
A Yes, sir. 

Q They would have to pull it dovm and coi 1 it up 

or slake it about on the deck, is that right, of the scow? 
A Yes, r.ir. 


1 
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2 


0 

At that time was the operator still in the 


3 

operator's 

cab? 


4 


A 

no. 


5 


O 

Were you able to see where the operator was? 


6 


A 

No. 


7 


0 

You don't know where he was? 


8 


A 

Yes. 


9 


0 

Is that right? He might have been in the cab? 


10 



THE COURT: Wait a minute. You don't know where 


11 

he was at 

that time? 

0 


12 



THE WITNESS: No, sir. 

• 


13 



THE COURT: lie doesn't know where he was at that 


14 

time 

• 

J 


15 


0 • 

You didn't see him. He might have been in the 


16 

cab 

or elsewhere? 


17 



MR. DAHAHAR: Objection. 


18 



THE COURT: No"nights." objection sustained. 


19 


Q 

Is it a fact that you didn't see the operator? 


20 


A 

Yes, sir. 


21 



!1R. DAHAHAR: He said so. 


22 



THE COURT: He said he did not see the operator. 


► 23 


0 

Where was your brother Bruce at that time? 


24 



THE COURT: At what time? 


25 


u 

At that time as you wore operating the tugger 
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2 v/inch cable lcttimj out on this closing wire with the tugger 

3 wire attached to it. 

4 A I can't recall, sir. 

5 TIIE COURT: Next question. 

6 Q To operate that tugger winch, you merely have 

7 to manipulate that lever in one direction or another; is 

8 that correct? 

8 A Yen, sir. 

10 Q If you put it forward in the forward direction, 

11 which way does the v/inch drum rotate? 

12 A I can't recall, sir. 

13 q If you put it in the aft direction, it would 

M rotate in the reverse direction? 

15 A I can't recall. 

16 p VTliatevervay it was, it would go forward in one 

17 direction and aft in the other direction; is that right? 

18 A Yes. 

19 Q When its left in the middle, that’s in neutral, 

20 it's in a stopped position; is that right? 

21 A Yes, sir. 

22 p Does that lever also control the jpccd at which 

23 the drum rotates? 

24 A Yes, sir. 

25 o So that the further you push it forward, the 
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faster it will go in the direction it's moving? 

A I can't recall, sir. 

0 In that the way the speed operates, the further 
it's pushed off-center the faster it will go? 

MR. DANAHAR: Your Honor, he ju 3 t said he can't 

recall. 

THE COURT: This is an important question. Ho 
has a right not to give up when he gets an answer. He 
has a right under certain circumstances to press. After 
all, thin v/itness did have some experience with it and he 
may not remember it, but counsel has a right to trv to 
see whether he absolutely has no memory. 

J 

Now, you take that lever. 

THE WITNESS: Yes, sir. 

THE COURT: You demonstrated it to this jurv 
by using the ruler; is that right? 

THE WITNESS: Yes. 

$ 

THE COURT: What do you best remember, when vou 
pushed it forward, if you pushed it the whole distance 
forward, did it go faster than when you pushed it only 
half-way forward? 

THE WITNESS: Your Honor, may I put it this way? 

Tim COURT: Sura. 

THE WITNESS: Oepending if vou had weight on it 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEV SQUARE, HER YORK, N.V. CO T-SSM 















A IS2 - 



1 

|| gp Ander3on-cross 192 



2 

or not. If you had weight on it, it wouldn't make no 



3 

• 

difference if you had it all the way in or out. It wan 



4 

an air compressor. If it was slack, ves. 


> 

5 

THE COURT: Yes, what? 



6 

TIIE WITNESS: Yes, sir. 



7 

TIIE COURT: If it was slack? 



8 

THE WITNESS: She will go faster. 



18 ® 

THE COURT: She will go faster? 


! 

10 

THE WITNESS: Yes, sir. 



11 

THE COURT: So, you see, vou try and you get it. 



12 

MR. COHEN: Thanks, too, vour Honor. 



13 

t 

THE COURT: I mean, what harm is thsre? Try it. 



14 

you'll like it. 



15 

Short recess. 



16 

(Recess.) 



17 

(Jury absent.) 



18 

THE COURT: Call Mr. Ducey. 



13 

MR. DANAHaA: fjr. Ducey. 



20 

THE COURT: Mr. Ducey, Mr. Danhar is doing his 



21 

best to present the case for his client. As you know, the 



22 

client is now being cross-examined bv the other side. 



23 

The jury can't hear two people at one tine. Me cannot 

■ 

9 

24 

call you until the other witness has been finished with 

1 


2 S 

his testimony, and I don't know how long Mr. Cohen is 
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going to taJ:e with the examination of the plaintiff. Do 
you understand what I am 3aying? 

MR. DUCEY: Yes, sir. 

THE COURT: Mr. Danahar in worried about you 
and your time and all that. He said, "Judge, will vou 

excuse him so he doesn't have to wait around here for 
another hour or two? He may not be called today." 

I said, "I will oblige vou." You are directed to appear 
here tomorrow morning as a witness in thin cane and to be 
here promptly at 10 o'clock. Do you understand what I 
said? 

MR. DUCEY: Yes, sir. 

i 

THU COURT: To fail to obey the Judge's order, 
which I don't think has ever happened in mv court, will 
result in contempt of court. I must tell you so that a 
witness doesn't say, "I didn't know." I am telling you 
the whole story. De here tomorrow morning at 10. If 
you are not, you are in contempt of court. 

MR. DUCEY: Thank you, your Honor. 

THE COURT: All right, call the jury. 

(Jury present.) 

THE COURT: Mr. Anderson, won't you please 

take the stand again. 

.Mr. Cohen, will you please resume. 
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MICHAEL T. ANDERSON, resumed. 

CROSS EXAMINATION CONTINUED 
BY MR. COHEM: 

Q Mr. Anderson, I believe we wore at chc point 
where you just finished explaining that insofar as the 
tugger v/inch i3 concerned, when there is a .strain on it, 
that the speed is pretty much set; it cannot be changed; 
is that right? 

A Yes, sir. 

Q Where there is no strain on the tugger v/inch, 
then by your moving the handle further in the direction 
you want to move it in you can increase the speed; is that 
right? 

A Sometimes, sir. 

Q Nov/, when you were letting out the closing cable 
with the Chinese finger and tugger cable attached, was that 
an instance v/here that v/as a strain on the tugger v/inch 
or not? 

A Mo strain. 

0 So that was the slack period? 

A Yes, sir. 

Q You could control the speed of the tugger v/inch 

by the manner in which you moved the handles; in that 
right? 
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A On that particular day? 

0 Yes. 

THE COURT: Yes, sir. If you remember. 

A I'm not sure, sir. 

o How, is it necessary to keep that handle in the 
position by keeping your hand on ton of it all the tine? 
Vfliat I am driving at is, ifvou take your h.and off, will it 
stay in the position it's in or will it come back to the 
neutral position? 

A Sometimes, sir. 

Q On that day — how does it work? Po you have 

to keep your hand on it to keep it in the position ^ou 

i 

want? 

A On that day? 

0 Yes. 

A I can't recall. 

Q There cane a point when all of the closer cable 
was down on to the scow; is that correct? 

A Yes, sir. 

Q How did you know when that point had been reach¬ 
ed? 

A Somebody told me. 

0 Who told you? 

A. I don't know. 


V 
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0 How did they communicate with vou? 

A All vour wire la out, that's when vou know. 

0 All your tugger winch wire is out? 

✓ 

A Ye3. 

0 Vou aald somebody told you. My auction to you 
ia, who told you and how did they tell you? 

A I can't recall, sir. 

0 Was there a public address svsten aboard this 
derrick? 

the COURT: Do you know what is meant by a public 
address system? 

THE WITNESS: Yes, sir. 

* 

THE COURT: Was there one on that day, October 10, 

1970? 

TIIF WITNESS: In that confined area? 

MR. COHEN: On the dredge. 

THE COURT: On the dredge. 

THE WITNESS: On the dredge, vqs. 

0 That's the way, through a public address ,iyatem, 
that the operator could give orders or instruction, to the 
men about the dredge; is that right? 

A It depends where they are standing, sir. 

0 It depends upon Whether he is using the system or 

not; correct? 
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A Mo, sir. 

0 How far did you let out the tugger winch wire? 

A A.ll the way. 

Q All the way? 

A Yes. 

0 That meant that just the bigger end of it was 
secured to c e tugger winch drum; is that correct? 

A Yes. 

Q At that time what was the next step that had to 

be done in this operation of reversing the wire? 

A On that particular — 

TIIF. COURT: Only on chat day. 

J 

A On that day. V7e disconnected the tugger wire 

from the bigger wire — from the closing wire. 

0 May I interrupt you to do this a step at a time. 
That was done on the scow; is that correct? 

A Yes, sir. 

0 Because by this point in the operation the bigger 

wire,the closer wire and the tugger wire are now both on the 


scow? 


Yes, sir. 

Did you go on to the scow to disconnect that 


Chinese finner? 


I believe so. 
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0 So yea left the cab; is that cprroct? 

A Yes. 

0 When you left the cab, v/as there anybody behind 
who remained in the cab? 

A No, 3ir. 

Q When you left the cab x^ere you the onlv one 
w ho v/as in the cab at the time? 

A I can't recall, sir. 

C) When you went on the scow to renove the Chinese 

finger, who else was on the scow? 

A I can't recall, sir. 

Q Was anybody else on the scox?? 

A Definitely, yes. 

Q What else \*is going on on the scow at the tine 
that you wont there to remove the Chinese finger? 

A I can’t recall. 

Q After you removed the Chinese finger on the scow, 
what did you yourself then do next? 

A Would you repeat that, please? 

0 Yes. 

After you went on the scow and removed the 
Chinese finger from the tugger winch cable and the closing 
cable, what did vou vourself next do? 

* I,m not sure if I disconnected that wire from 
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Q 

A 

Q 

A 

Q 

A 


Are you sure that you went on the ^cow? 
Yes, sir. 

What did you do on the scow? 

Assist in the process. 

Well,specifically what did you do? 

What did I do? 

Yes. 


A I can't recall. 

iI1L COURT: All right, that's your answer. 
Next ouestion. 


O 


What did you sec others do while you wore on 


t.ie scow at that time? 

A I don't remember. 

0 How Iona did you stay on the scow before going 
elsewhere? 

A I can't recall. 

Q Who told you to leave the scov;, if anybody? 

A We all left. 

0 Everybody left? 

A Yes. 

0 My question wasn't how many left, 
was, who told you to leave the scow. 

A Mobodv. 


Mv question 
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0 Did vou decide on your own v'h?n to leave? 

A We all left. 

Q Did you decide for vourself when it was time to 

leave? 

A Ho, sir. 

0 Did somebody tell you when it was tine to leave? 
A We all — 

TIIE COURT: Go ahead. 

A (Continuing) We all left at the same time. 

Q Where did you go when you left? 

A We all went and had coffee. 

Q What time was this that "ou went and had 

coffee? 

A I can't recall. 

Q Wan this a coffee break that you were on? 

A Yes, sir. 

q In the middle of the morning some time? 

A Yes, sir. 

Q After you finished coffee, where did ”ou go? 

A I went back up to the cab. 

0 Had vou worked on the scow, whatever had to he 

done on the scow, had that been completed bv that time? 

A I believe so, yes. 

When *'ou vent back into the cab, did somebody 
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toll you to qo back into the cab? 

• 


3 

A Yes, sir. 


4 

G Who told you? 


5 

A I'm not sure, sir. 


6 

Q Who do you normally take orders from? 


7 

A Artie Ramos or Eddie Ducey. 


8 

Q Was it one of those gentlemen who told you follow¬ 


9 

ing the coffee break to go back into the cab? 


10 

A I believe so, yes. 


11 

G Exactly what did he say to you? 


12 

A "We are going to take up on the wire now." 


19 13 

Q Did he tell you to go into the cab? 


14 

A Yes, sir. 


15 

0 V/hat did he say when he said to you to — how 


16 

did he say it? 


17 

MR. DANAIiAR: Your Honor, he just answered that 


18 

question, I think. This is just repetition. 


19 

THE COURT: Do you remember how he put it to you 


20 

on that day, .Mr. Anderson? 


21 

THE WITNESS: No, sir. 


22 

THE COURT: But he told you in substance to go 


23 

into the cab; right? 


24 

THE WITNESS: Yes, sir. 


25 

THE COURT: All right, next question. 
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q Be it Hr. Ramos or .Mr. Ducov, did youhear that 
person give orders or instructions to any of the other 
men? 

A No, sir. 

O Did anybody go into the cab with you? 

A Ho. 

q You testified earlier in answer to Mr. Danahar's 
question that somebody told your brother to go somei/here 
to get ready for some painting work. 

A That isn't in the cab. 

Q I know it's not in the cab. Isn't that what 
you testified to earlier toda^? 

• A 

A Yes, sir. 

0 When did you hear somebody tell that, to your 

brother? 

A While we were having coffee. I can't recall 
what time. 

THE COURT: Say so, that you don't remember when, 
but vou do remember someone telling your brother some¬ 
thing? 

THE WITNESS: Yes. 

THE COURT: What did they say to your brother, 
the substance, that same dav, that same morning? 

THE WITNESS: The substance was to go paint. 
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THE COURT: To go paint? 

THE WITNESS: Yes. 

THE COURT: All right, there it is. 

Nov;, do you remember this distinctly? You 
have no doubt about this, that after the coffee break — 

THE WITNESS: Yes, sir. 

THE COURT: — vou were told to go into the cab? 

THE WITNESS: Yes, sir. 

THE COURT: You went into the cab and on that 
occasion you were the only one who wont into the cab; is 
that v/hat you are saving? 

THE WITNESS: Yes, sir. 

THE COURT: Next question. 

U Mr. Anderson, perhaps I misunderstood you earlier 


but let me see. 


Didn't you just say a fav; moments ago 


tnat you didn't hear any other individual receive any 


orders? 


A At what time, sir? 

Q When you wore told following the coffee break 
to go into the cab. 

A Yes, sir. After the coffee break. 

THE COURT: He said he doesn't remember what 
tire 4 is brother was told to go paint. 

THE WITNESS: It night have been during the coffc< 
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THF. COURT: Next question. 


Q I'n sorry, you said it might have been what? 

A During. 

T11E COURT: When we get into might have been, 
strike that. I'm not going to v/aste ny time with that. 

I will give you all the time that's necessary, but not waste 


TIIF WITNESS: Yes, sir. 

THE COURT: Next question. 

0 Did you knot/ when you v*ent up into the cab that 
there was no one else going up with.vou? 

A No. 

(i Did you expect somebody else to be going up 


with vou? 


Indeed. 


0 After nobody else came up, did you talk to any¬ 
body about that? 

A No, sir. 

o Did you, who expected to have sonelody else 
coming up into the cab, did you go to find the mate and 
say, "Where are the other two men"? 

A j hat s my ^ob. Somcbod’* tolls * r ou to do some¬ 

thing, vou did it. 
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0 Did you go to the mate and say, "Where are the 
other two men"? 

A Wo, sir. 

0 Did you go to the operator and sav, "Hey, thin 
is a throe-man job; where are the other two men'? 

Tun WITNESS: May I answer that? 

o Could you answer that ves or no, please? 

A Wo, sir. 

Q r>id you go to the captain and say, "Hey, this 
is a three-man job and I am here all alone; where are the 
other two men"? 

A Mo, sir. 

0 When you are working with a winch — and the 
tugger winch is just one form of winch; is that right? 

A Yes. 

0 When you are working with a winch, isn't it 
your responsibility to see to it that vou don't get caught 
in the moving wire? 

• A Yen. 

0 Isn't one of the fundamental safety roles that 

vou arc not to put «our hands on a moving wire that's going 
into a winch? 

A Mo, sir. 

0 Approximate]v how many feet of wire mate up a 
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turn on the tugger winch? 

THE COURT: If you know. 

A I can't recall. I don't know. 

0 By looking at the tugger winch in these photo¬ 

graphs, you can see its size and you can approximate hox* 
many feet of wire are consumed In one turn? 

A I could approximate it, yes. 

Q Plea30 do. 

A A foot to — 

HR. DAHAITAR: If your Honor please, may look 
at the photoqraph and then answer? 

Tun COURT: Bure. Certainly the witness vou 
have a memory of the job? 

THE WITNESS: Yes, sir. 

THE COURT: What would you say, how much length 
of wire would it take to make one revolution, that means 
to go around the drum once? 

THE WITNESS: 18 inches. 

THE COURT: 18 inches? 

THE WITNESS: Yes. 

Tlir COURT: Very good. That's his answer. 

Q At the time of your accident there were, I think 
you said, about three turns of wire on that tugger winch: 
i3 that correct? 
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A Yes, sir. 

Q That would be about 54 inches. 

You have estimated before that the entire amount 
of cable that had been on that tugger winch was about 200 
feet; is that right? 

A. Approximately, yes. 

0 So there was quite a bit yet to be taken in on 
that tugger winch? 

THE COURT; At the time of your accident; is 

that right? 

Q At the time of vour accident. 

Tlir COURT; You had just begun? 

THE WITNESS: Yes, your Honor. 

THE COURT; And there was ouite a bit of cable— 
THE WITNESS; No. 

THE COURT: Explain that to me. 

THE WITNESS: They were reeving the bucket at 
the same tine they were pulling that cable up. To reeve 
that bucket, you are using approximatelv 45 feet or more 
just to reeve the bucket. 

THE COURT; What do you moan bv reeve the 

bucket? 

THE WITNESS; You run the wire through the bucket, 
through the shift and back. That's reeving. We v/crc 
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reaving the bucket plus pulling the wire all at the sane 
time, your Honor. 

THE COURT: I see. There it is. 

Q In order to complete the reversal of that closer 
cable wire, you had to get the end of it back down on to 
this closer cable drum and re-secure it to that drum; is 
that right? 

THE COURT: Do you understand it? 

THE WITNESS: Mo. Can you rephrase that? 

THE COURT: Yes, rephrase it, and I will strike 
those questions. You must make it clearer. Go ahead. 

0 The end of the closer cable that had been attache 
to the bucket was as a result of the job you were doing now 
supposed to cone down and be attached to the closer cable 
drum? 

A Yes, sir. 

0 Until that end was attached to the closer cable 
drum, the job wouldn't be complete, would it? 

A Right, sir. 

Q That end that was now coming down to be attached 
to the closer cable drum was connected to the tugger winch 
cable that you wore taking in on the tugger winch; i 3 
that right? 

A Yes, sir. 
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2 

0 r nd it was connected to the end of the tugger 


3 

winch cable? 


4 

A Yes, sir. 


5 

Q The tugger winch cable in its entirety was 


6 

about 200 feet, you said before? 


7 

A Yes, sir. 


8 

Q Three turns, or approximately 54 inches, or 4-1/2 


9 

feet wore around the tugger winch drum at the time of your 


10 

accident? 

0 


11 

A Yes, sir. 


12 

Q So there remained quite a bit more of tugger 


13 

winch cable to be taken in before the end of the closing 


14 

cable would be down in a position near the closing drum? 


15 

A Yes, 3ir. 


16 

O Not;, you testified this morning — ”our Honor, 


17 

may I use that substitute winch? 


18 

THE COURT: You may use anything except the jurv 


19 

and the Judge. 


20 

MR. COHEN: I hope to use then for a different 


21 

purpose, sir. 


22 

THE COURT: Let the record show that M r. Cohen 


23 

is using the jury drum that was used earlier for demon¬ 


24 

stration purjTOscs. Co ahead. 


25 

MR. COHEN: T am looking for the wire that was 
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2 

used before. 


3 

• 

THE COURTs Give him the wire that v/as used 


4 

before. Oh, have you got a wire there? 


5 

MR. COHEN: I have got a piece of string. 


6 

It will do the same job. 


7 

0 Would you please cone here, Mr. Anderson? 


8 

THE COURT: Would you please step down, Mr. 


9 

Anderson. 

i 


10 

Q If that be the forward part of the — and I am 


11 

pointing now to the wall on the righthand side of the court¬ 


12 

room as we face the Judge. If we consider that wall where 


13 

the wall is to be the forward wall of the cabin so that it 


14 

would be — actually the tugger winch is right next to that 


15 

wall, okay? 


16 

THE COURT: Instead of reserving that thing for 


17 

an expert witness, I am going to havetn protest. 


18 

UR. COHEN: T just want to set up — 


19 

THE COURT: Don't set up anvthing. Use the 


20 

simplest demonstration possible. reduce it to its minimum. 


21 

0 The front wall of that cab was about an inch 


22 

away from that winch; is that correct? 


23 

A Or more, yes. 

i 

24 

0 If we consider the front wall to be over here. 

1 

1 

25 

could you please arrange this rope around this jurv 
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selector and let that represent the tugger winch cable. 

Do you understand? 

A So far, yes. 

o Mow, the handle for the tugger winch was to the 

right? That's the lever to operate it was to the right 

as you face forward; an I correct so far? 

A Yes, sir. 

O Thi3 tugger winch wire went out and was con¬ 
nected to the Chinese finger and the closer cable: is that 
right? 

A It ran through a — 

TI!P COURT: ?!r. Cohen, I have groat respect for 
both of vou on both sides, but look what you are doing. 

You have got your back to the ju:v and he has his back to 
the jury. They can't see your movements. If vou want 
to demonstrate, please go on that side and let the jury 
see your faces and vour movements. Please. I don't know 
what you have got in mind, but if vou want the jury to see 
and understand you must do it like that. 


MR. COHEU: V.’e can use this table over hero. 


"our honor? 


Till: COURT: Ye3. Do anything you wish, but make 


it possible for the jury to see. 


I just want to orient the courtroon to the cab. 
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if I may, Mr. Anderson. The handle to control this tugger 
winch would be on the righthand side as you face forward; 
is that correct? 

A Yes, sir. 

0 And the door that you talked about that led out 
of the cab would have been to your left over in that 
direction? is that correct? 

A Yes, sir. 

Q Mow, your position as you were working with this 
tugger winch at the time of the accident was such that your • 
back wa3 to that door, am I right? 

A Yes, sir. 

0 And your right arm was controlling the lever of 
the tugger winch; is that correct? 

A Mot quite, sir. 

0 Did you have your right arm on the lever of the 
tugger winch? 

MR. DANAHAR: Your Honor, I wish Mr. Cohen would 
lc; the witness complete his answer. 

THE COURT: Objection sustained. 

MR. COHEM: I thought he did. 

A My back wasn't toward the door. I was more or 
less facing the front of the cab in this position, thin 
position I am in right now. 
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(Discussion off the record.) 

Q Mr. Anderson, could you please take the position 
that you had with respect to the tugger winch. Tut your 
right arm on what represents the handle and show us how 
your body was. 

A Exactly like this. 

0 Your right hand crossing over the wire? is that 
correct? 

A Yes. 

Q Could you put your hand, please, on that part 
of the thing. Right. 

Mow, vou have yourself — if <»ou would nlease 
hold that position, T would like to describe it for the 
record. 

As vou have yourself in this position, you are 
facing toward the front of the cab with vour body, your 
right hand is over the tugger winch cable and is on the 
lever and your left, side is toward the door that was on 
the left side of the cab as you now stand. Could you please 
retain that position? 

THE COURT: In that right? 

THE WITNESS: I am trying to answer, but he tells 
ne to stay this way. 

THE COURT: What's your answer? 

SOUTHERN DISTRICT COURT RERORTERt. U.S. COURTHOUSE 
__EOtEY SQUARE. NEW TORN. N.T. CO T «SM 









t 


















gp Anderson-cross 21C 

A What do you want ne to do? 

0 I would like you, please, to take the position 
you were in at the tine of the accident with your right 
hand on the lever of the tugger v/inch and you said with 
your left hand — 

A I was tapping it, 

Q You were tapping it? 

A Yes, 

Q That means physically putting your left hand in 
contact against the moving wire; is that correct? 

A Yes, sir. 

Q And your left hand had a glove on as did your 

right? 

A Yes, sir, 

0 AJid your body at that time was still facing 
toward the front; is that correct? 

A Yes, sir, 

THE COURT: Place your body now in the position 
that you were in the instant before the accident. 

THE WITNESS: Your Honor, I am not sure. 

THE COURT: That's all right. Just say so. You 
are not sure about what? 

THE WITNESS: Like this. 

THE COURT: What are you not sure about? 
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THF. WITNESS: Quite the position. T Y now what 
side I was standing on — I know what side I was usina, 
but — 

THF COURT: Exactly the way you stood; is that 

what you nean? 

THF WITNESS: Yes. 

THE COURT: But you were tanning the wire? 

THE WITNESS: Ye3. 

THE COURT: Show the jurv how you were tapping 

the wire. 

Where was your hand while vou we re tapning the 

wire? 

THE WITNESS: On the lever. 

THE COURT: Could the jurv see that? 

0 At that time was your left side toward the left 

door? 

A I a - "’, not sure. 

MR. DANAHAR: Your Honor, he testified already 
he was not sure how he was standing. 

THE COURT: All right, there it is, Mr. Cohen. 

0 As you were doing that, war. there slack or 
strain on the winch drum of the tugger winch? 

THE COURT: As v ou veto doing what? 

MI> » COHEN: Tapping the wire at the tine this 
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accident happened. 

THE COURT: Then say so. 

THE WITNESS: Your Honor, may I explain? 

THE COURT: Yes. 

THE WITNESS: Now, all the wire is out and they 
reeve the tucket and they have got all the slack on the 
opposite side of the bucket after they reeve it. Nov;, 
the wire is not tight, hut it’s tense. 

THE COURT: Yes. 

THE WITNESS: It’s like this, it's loose. 

Okav? 

THE COURT: Okay. 

THE WITNESS: When the wire starts to come through 
the bucket, the wire gets very tight and then — okay? 

THE COURT: What else were vou going to say, 

then v/hat? 

THE WITNESS: That's it. 

0 Mow, can you answer me, please, at the time thin 
accident happened, wan this a strain on the drum of the 
winch or not? 

A No. 

Q About how far away from you was that door to your 
left, approximately? 

Prom the — 
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<» From where you were standing, -how far away war. 

that door to the left? 

A 7 feet. 

0 7 feet. 

A Approximately. 

C0HEN: 1 think lie can return to the stand 

now, your Honor. 

VIin COURT ; Good . 

0 M r• "nderson, your testimony this morning was 
that as you tapped the tugger winch cable which was moving 
on to the drum of the winch - let me rephrase the motion. 
I am getting too complicated. 

At the time of your accident, the winch was 
rotating in the fashion to take the tugger winch cable 
back on to itself; is that right? 

A Yes, sir. 

'’ That means that the direction that the cable was 
taking was one into the winch or on to the winch; is that 


correct? 


’hat's correct. 


Your testimony this morning was that as vou were 
tapping that wire with your left hand, it got caught and 
vou were pulled into the winch; is that what vou said? 

A I believe so, yes. 
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0 You believe so? 

A Yes. 

Q Do you have any doubts about it? 

A no. 

Q If you were doing the sane work as you say you 
were when this accident happened and if there v/as a nan at 
the door 7 feet away, would that nan at the door 7 feet awav 
have in any way prevented you from getting caught on this 
wire? 

THE COURT: That's argumentative. Next question. 

MR. DANAHAR: Objection, your Honor. 

THU COURT: I'm sorrv, sip. I'n sorrv. 

fill. COHEN: Flay I try it in another fashion? 

THE COURT: Yes, you may argue. 

MR. COHETJ: I don't want to argue. May I try 
the question in another way? 

THE COURT: Sure, try it another way. 

MR. COHEN: I will try another question. 

t) Your claim here is that there should have been 
three men in the cab doing the work that was going on, if I 
understand you correctly; is that right? 

THE COURT: At that time. 

0 At that tine. 

A. Yes, sir. 
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2 

Q Your claim is that one man should have stood 


3 

• 

by the tugger winch and just worked the lever; in that 


4 

correct? 


5 i 

A Correct. 


6 

;;n. DANAIIAR: Your Honor, I object to the Corn 


7 

of the question. It'3 not just hi3 claim, it's his testi¬ 


8 

mony. 


9 

THE COURT: All right. Objection sustained. 


10 

Reframe your cuestion. You can't go on on end. 


11 

Is it your testimony — 


12 

M n . COHEN: All right, your Honor. 


13 

O is it your testimony that one nan should have 


14 

been assigned just to stand at the tugger v.’inch and operate 


15 

the handle? 


16 

A Yes. 


17 

Q That tugger winch merely has to go now in one 


18 

direction until almost all of the 200 feet in back down 


19 

there in the cab; isn't that right? 


20 

A Yes. 


21 

O Ro, all that man would have to do is to stand 


22 

there and hold that handle in the position that makes the 


23 

drum take up in that direction; is that right? 


24 

MR. DANAHAR: Objection, vour Honor. 


25 

THE COURT: On what ground? 
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"H. DAIJAKAR: It’s argumentative. It's — 

THE COURT: Object/... > sustained, 
o Would that nan have anything else to do hut 
to hold the handle in that position until the 200 *cot of 
wire came into the cab? 

A Yen. 

Q What else would he be doing? 

A Watch the nan at the door. 

0 Watch the nan at the door? 

A Yes. 


THE COURT: Tor signals, rioht? 

THR WITNESS: Yes, sir. 

0 You said that the second nan should be on the 
lefthand side of the tugger winch wire guiding it with 
his hand as you wore doing? 

A I did not say that. Mav I explain? 

0 All right, where did vou — 

THE COURT: What did you say? 

0 Where did you say the second nan should have 


been? 

THE COURT: I'm sorry, Mr. Cohen. lie ashed, 
"May I explain," and that's within my power to sav yes or 
no, and T am sayinq yen. Go ahead. What do you want to 
say? 


\ 
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iHE WITNESS: In the beginning the wire is 
Like I said, there is no tension. The iron 
guides it with his hand to keep it in position and then 
when it gets tight, I even said it, he used a pinch bnr 

because the wire is too tight and it will not run back and 
forth. 

THE COURT: All right. That's what lie Pain- 

tains was the position and the requirements of the pan who 
was putting the cable on that drum; is that what you are 
saying? 

THE WITNESS: Yes, sir. 

THE COURT: It in your sworn testimony that that 

% 

takes the effort of one nan? 

THE WITNESS: Yes, sir. 

THE COURT: And that that one man doing that 
with regard to the drum cannot work the lever; is that 
what you are saying? 

THE WITNESS: Yes, sir. 

THE COURT: Next question. 
r > At the time of your accident, you said that it 
was slack on the drum, there was no strain; isn't that true? 
MR. DANAHAR: I object to that, vour Honor. 

A. I said it was — 

THE COURT: Hold on. Co ahead and annwer. 


9P 


slack. 
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A I Raid it v/as tense. 

C> Tense? 

THE COURT: That's right. 

A Yes. 

Q When it's tense, isn't that the tine that you 
use the pinch bar? 

A Mo. 


o 

A 

0 

A 

n 


When do you use the pinch bar? 

When she is tight. 

There is a difference between tense and tight? 

You have to look that up in the dictionary. 

Nov/, the second nan that ,vou say should have 
been there would have been on the lefthand side of the tugger| 

winch cable and his function would have been to guide it 
with his hand? 

A In the beginning, yes, 3 ir. 

0 Well, at the tine your accident happened it was 

in the beginning, wasn't it? 

A Yes, sir. 

0 I am only talking about in the beginning. All 
right, you say in the beginning there should have been a 
second man there on the lefthand side guiding it with his 
hand; is that right? 

A Yes, sir. 
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0 Mow, I v/ould like you to asrjuno that you wore 
that nan — 


THF COURT: I'm sorry. Start it again. 

0 Mr. Anderson, if there wore three men in the 
cah, as you say, one at the door,one to the righthnnd side 
of the tugger winch cable working the handle, and you as 
the third nan on the lefthand side guiding the cable with 
your hand, if your hand got caught in that cable and you 
were pulled into the winch, the fact that there was a man 
at tne door and a man at the lever v/ould have made no 
difference, v/ould it? 

!iR. DANA1IAR: I object to that, vour Honor. 

j lin COURT: I am going to let the witness 
answer. Objection overruled. What's the answer? 

bo you have the nuestion? 

THF WITNESS: Yes, sir. 

THF COURT: What's your answer? 

THE WITNESS: I said it v/ould have made a dif¬ 
ference. 

illl. COURT: Explain it to the jurv, what you mean. 

A Each nan is doing one job. The nan running the 
tugger is watching the guy by the door and ho is also paying 
attention to that guv tapping that wire. How, v.-hcn that 
man is running that tugger, another nan is guiding it, and 
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he knows exactly what that man is doing, riot*, jf his hand 
would have got caught that man could ha/r stopped it like 
that. 

THE COURT: Are you finished? 

THE WITNESS: No. 

THE COURT: Co ahead. 

THE WITNESS: If he couldn't have stopped it, 
he would have at least stopped it before the man got his hand 
wrapped around it. 

T1IE COURT: Are you finished? 

THE WITNESS: Yes. 

THE COURT: That's his answer. 

* 

You want that stricken? 

HR. OANAHAR: No, your Honor. 

THE COURT: All right. 

o When you are doing both the guiding of the wire 
with ; f our left hand and the controlling of the winch with 
your right hand, you know inmediatelv when your left hand 
gets caught, do you not? 

A No. 

MR. DANAHAR: Objection, your Honor. 

0 Would you know faster than another man when your 

left hand is caught? 

a Yes. 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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0 Knot*j ng faster than none other nan v/hon vour 

left hand is caught, you would he first or faster to turn 
off the winch with your right hand, would you not? 

A No. 

Mr?. DANAHAR: Objection, your Honor. This is — 

THK COURT: Mo. He savs no. 

Q Mow, you testified this norning in answer to 
questions of Mr. Danahar — by the way, before we get into 
that, you Mentioned the tern "pinch bar" before. what is 
a pinch bar, could you explain that to the jury, please? 

THE WITNESS: Your Honor, may I use your wires 
you used in this particular instance? 

Till: COURT: No. He just wants to know what a 
pinch bar is. 

A A pinch bar is a bar with a point on one end 
and a for), on the other, more or less. 

THE COURT: There you are. That's the answer. 
Next question. 

° You «sed that bar to guide the winch wire on to 
the drum of the winch whenever it needs guidance; isn't that 
so? 

HR. DANAHAR: Objection, your Honor. 

THE COURT: How do you use it in connection 
with that cable and the drum? Nov/ you show it. 
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Tlir. WITNESS: Okay. The wire is tight, so 
the nan will get the pinch bar, put it on the deck, on 
an angle where he could guide the wire back and forth 
without it getting piled up on one side. 

THE COURT: I see, so that the fork of the pinch 
bar supports the cable as it goes around the pinch bar; 
is that what you mean? 

THE UITMF3F: Not the fork itself, more or loss 

the bar. 

TilE COURT: The bar? 

THE WITNESS: Say this is the wire. 

THL COURT: Yes. 

THE WITHERS: The bar would be put down on the 
deck like that and it would be guided back and forth. 

THE COURT: I see. He demonstrates that with 
a pen and a pencil. All right. 

Cl So that when the pinch bar is used, the man's 
hand does not come in contact with the moving wire, it's 
the bar that comes in contact with it; is that right? 

A Yon. 

0 Isn't that because you arc not supposed to put 
your hand in contact with a moving wire that's going into 
a winch? 

MR. DA1JAHAP.: Objection, vour Honor. 
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2 

THE COURT: T will allow the witness to answer. 


3 

• 

ejection overruled. 


4 

What's your answer? 


5 

TUI’. WITHERS: Would you mind repenting that. 


6 

please? 


7 

THE COURT: Surely. 


8 

fir. Court Reporter, would vou show how good you 


9 

arc Ly repeating the question. 


10 

(Question read.) 


11 

A ilo. 


12 

Q flow, you mentioned this morning to Mr. Danahar 


13 

that you thought your hand got caught on a fish hook on the 


14 

moving wire? 


15 

A Yes, sir. 


16 

O Did you see any such fish hook? 


17 

A Ho, sir. 


18 

Q Did you ever testify or tell anyone that vou 


19 

didn’t know what happened at the time of your accident? 


20 

A Yes, sir. 


21 

0 When did you testifv or tell anyone that you 


22 

didn't know what happened at the time of the accident? 


23 

THE WITNESS: Your Honor, may I? 


24 

THE COURT: No. He has a right to that question 


25 

and lie has a right to an answer. 
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When? 


Q Two months ago. 

At that time were you telling the truth when 
you said you didn't know what happened at the tine of the 
accident? 


THE WITNESS: Your Honor, may I interrupt? 

THE COERT: No. He asked at that time when you 
said that wore you telling the truth. The rest of it 
will be explained in due time. Right now he wants to know 
when you gave that answer two months ago, were you telling 
che truth.' 


THE WITNESS: Your Honor, T have to explain this, 
THE COURT: Go ahead. 


MR. COHEN: If your Honor please — 
THE COURT: I am going to allow it. 
At that hearina — 


THE COURT: At the hearing, yes. 

THE WITNESS: The man who was asking the questions 
you know, he was asking me so many ouestions — it was the 
first time and I was nervous and he asked mo that question 
maybe a hundred times and maybe twice I told him I wasn't 


sure. 


THE COURT: And the other tines? 


'HIE WITNESS: T told him I was sure, 


I 


X 
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TUI. COURT: Go ahead. This is his answer. 

Q nid you testify or tell anvone at any prior date 
that there were no fish hooks; that you could not sav that 
there wore any fish hooks on this wire that could have 
caught your hand? 

A Yes. 

TUT COURT: Hid you sa*' it? 

THE WITNESS: I didn't know if there was anv, 

yes. 

THE COURT: He so testified, he said. 

0 Isn't it true that today you still don't know if 

there wore any? 

■» 

5 \ That's right. 

THE COURT: What makes you say there was a fish 
hook? On what doyou base that? You see, todav you told 
us — 

THE WITNESS: There could have boon. 

THE COURT: I don't care about -- 
MR. COHEN: If your Honor please, I would like 

to make a motion to strike that testimony that ho gave 
earlier today since it's based on what could have been. 

THE COURT: Sir, v/ill you give me a chance to 

have this thoroughly explored? That's all I care about. 

I don't care who is going where. All I want is that those 
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was a fish hook? 

THI-. WITNESS: Because ny hand got caught. 

1H1. COURT: So you felt it; is that what vou 

mean? 

THE WITNESS: I felt my hand beingnulled. 

THE COURT: But how do you know it was pulled 
because of a fish hook? 

THE WITNESS: I believe there was no other 

reason? 

THE COURT: I see. So you deduced — you figurer 
it out that v/ay, that it could not have boon anv other 
reason, it must have been a fish hook; is that what you noani 
THE WITNESS: Yes, sir. 

rilL COURT: But actually that's the sole reason 
for your saying there was a fish hook? 

THE 'WITNESS: My hand got caught and it was 

pulled. 

THE COURT: Couldn't it have been pulled x-:ithout 

a fish hook? 

THE WITNESS: No. 

THE COURT: So vou figure in your mind that it 
must have been a fish hook? 

THE WITNESS: Yes, sir. 

THE COURT: But actually you didn't either feel 
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or jsgg a fish hook, an I right? 

TI1E WITNESS: Your Honor, T said somethin** 
caught mv hand andpulled it. The only thing T could 
imagine it could he was a fish hoo\. 

THE COURT: All right, we have his answer. 

That's his answer. 

MR. COHEN: May T renew mv notion, your Honor? 

THE COURT: After you are through developing 
the entire testimony with regard to it. He may have said 
something that — you have got to hear in mind that the 
development of testimony, which you know as well as I do, 

has a great deal to do with the ability of the witness 

» ** 

to express himself. We can't got witnesses made to 

order in the sense that they have the ability to employ 

the language which will best express what they want to 

utter and our function is to take the halt, those who have 

difficulty, and v:e have got to be patient enough to stav 

with it until we extract what it is they wish to convey. 

It nil” take 2H times as long, but that's the onlv wav. 

"ith such a witness, at first blush, an answer loots one 

way and pursuing it a little further, the answer takes on 

a different complexion. So, if you will hear w ith an impatient 

judge who is trying to exorcise patience with a witnonr. 
who concededly has limited powers of expression, which 
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is not that to which he is accustomed, any norc than I 
am accustomed to handling the tools with which he is 
familiar. If we will bear that in mind, then the Court 
will have a much clearer picture on which to predicate a 
ruling as to whether or not his testimonv as to the fish 
hook stands or should be stricken. 

Thank you for vour attention. 

m. conn?!: Yes, sir. 

.May I, your Honor, read to the plaintiff some 
of the testimony, and to the jurv, some of the testimony 
he gave under oath on December 13, 1973? 

THE COURT: Certainly. 

Q I would like to read a section of it and then 
I will ask you, .Mr. Anderson, whether — 

THE COURT: Is it necessary to ask him? 

You have got it there. It's conceded that that's the 
testimony lie gave. 

Won't you read it slowly to the jury and let them 
see what it is he had to say. 

MR. COI1E1I: I wanted to asl: him if there was 
any part of that testimony that he didn't understand. 

THE COURT: That comes after you have read it. 
Won't you be good enough to read evervthing that you intend 
to call to the attention of the jurv and then you can ask 
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hin pioceno.il that question. 

MR. COHEN: Yes. I will read from pane 23. 

% 

THE COURT: Do you understand what he is doing? 
lie is reading what he says were the answers you gave to 
the questions two months ago. You understand? 

THE WITNESS: ?*av I say something? 

THE COURT: No. 

Do you understand what he is doing? 

TliE WITNESS: No. 

t THE COURT: I)o you remember you wore asked 

questions and you gave answers two months ago? 

THE WITNESS: Yes. 

THE COURT: That's all taken down by a typewriter 
You understand? 

THE WITNESS: Yes. 

THE COURT: He has got the pages of evorv 
question and every answer that you were asked on that 
occasion. Your lawyer knows about it because your lawvcr 
was there. 

THE WITNESS: Yes, sir, I understand that. 

THE COURT: Now, what Nr. Cohen is doing now is 
reading parts of your total testimony 60 days ago. That's 
all he is doing. Do you understand that? 

THE WITNESS: Yes, your Honor. 
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Till! COURT: Well, listen carefully a 3 lie reads 
it to the jury and then wo v/ill give you your chance to 
say what you want to later. Do you understand? 

THE WITNESS: Yes. 

Till! COURT: I just want you to know what's 
happening because he is going to ask you questions about 
it, do you see? 


THE 

MR. 

opportunity to 
THE 
MR. 

matter? 

THE 

THE 

I will be able 
THE 

aoing to road? 

ftP. 

"our Honor. I 
THE 

that the Judge 

MP. 


WITNESS: Yes, sir. 

DA.NAIJAR: Your Honor, v/ill I have the 

read from the deposition also at this time -- 

COURT: You certainly will. 

DANAHAR: If it's tied in with the sane subjoc 


t 


COURT: You certainly will, sir. 

COURT: Go ahead. 

COHEN: When he says at this time, I assume 
to finish ry cross-examination? 

COURT: fir. Cohen, do I know what you are 


COHEN: I don't know ’./hat he has in nind, 

don't want it interrupted. 

COURT: Take it easy. Have you faith 

will not have you in the dark? 

COHEN: Ho, I have faith. 
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On page 23: 

Hot; much of the wire had gone around the drum 


before something happened? 

"A I believe it was three turns. 

"Q How much? 

"A About three turns. 

"Q Three turns? 

*’A Yes, I believe. 

"O And then something happened? 

**A Yes, sir. 

M Q will you tell me what happened? 

"A Uhat happened? 

"Q Yes. 

"A I don’t know. That was it." 

THE COURT: Wait a minute. Anything further on 

that point? 

MR. COHETI: That's' what I wanted to road, ''our 


honor. 

THE COURT: Do vou understand what he just read? 
wnr UTTNEST: Yes, your Honor. 

THE COURT: Mow, what question do you want to 


ask the witness? 

o Mow, my ouestion, Mr. Anderson, was there anv- 
thin« about anv of those questions or answers that I just 


SOUTHERN DISTRICT COUNT RCRORTCRS. U.S. COURTHOUSE 
FOLEY SQUARE. NCR TORN. M.Y. CO T-4SS0 
















A f>39' 

gp Anderson-cross 239 

read that you didn't understand? 

TIIE WITNESS: »’ay I? 

THE COURT: Yes. 

THE WITNESS: Like I said, T vras — it was the 
first tine I ever was in front — and I was nervous and -- 
0 That's not ny question. 

THE COURT: His question is, those questions 
and answers that he just got throuqh reading, at the tine 
they were put to you 60 days ago, was there anything about 
those cnostions that «ou did not understand? 

THE WITNESS: No, sir. 

THE COURT: They wore clear to vou, right? 

THE WITNESS: No, sir. 

THE COURT: What do you mean bv that? 

THE WITNESS: I understood then, but what T wantet 
to say maybe didn't cone out. Like I said, T was nervous 
and scared and T didn't know, you know, what the storv was. 

THE COURT: All right. There is his answer. 

Next question. 

(» Did you at a later date receive this transcript, 
to read over and sign? 

A Yes, sir. 

?'R. COHEN: Ur. Panahar, do you have the signed 

original? 

SOUTHERN DISTRICT COURT RCRORT1RS. U.S. COURTHOUSE 
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Till: coi..(T: Won 111 it !,„ tilc-,1 with tho clerk? 

m ' ho, , hove it, -our honor, 

i III*. C^l'RT ; { i,“j VO ' f OU? 

rtn - PVIAinn: Vos. 

Tlir COURT. Won it eiguod hv thro vitnoa,? 

!it * °AMMf7*.R: Yen, vour Honor. 

THE COURT: On vhat date? 

’ !I? * aw,,w : Vesterdav, t think it was. 

IdF COURT: Y^sterda*'? 

'•n. DWMIAP: Yos. 

Tin: COURT. All right, next, auction. 

’*• < * mH ' ”** 1 1°« « UUici: loon at it, 

your Honor? 

THE COURT: Show it to Mr. Cohen. 

1 . COME,J: it suould have been given back. 

-MR. !>*’!.*,JAR: t didn't out the date on it. 
Should T Jo it nov;? 

Hi cour/j : || C sa yg it wns s ig net j vcstcrday, 

but the date is not on it. 

rtn. COIIKIJ: r take his word for it. Judge. 

TI!E COURT: But he asked 

ie asKeu for permission to put 

tho date on and I Just wan about to nay certainly, hut , 
didn't want to do it while you had it in vour hand. 

MR. Comal, he i s putting on the date, your 
*° U ™V M 0, * T - CT '°u.t "’O'tm, 0 $ . coo-THoott 
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Honor, that he notarized the signature; j„s that right? 

THE COURT: Is that right. Hr. Danahar? 

-MR. DANAHAR: I haven't actually notarized it. 
I didn't notarize it, but I vill put mv name down now. 

THE COURT: Did he swear to it? 

MR. DANAIIAR: I didn't actually give him the 

oath. 


read? 


him. 


ture — 


THE COURT: Did he read it? 

THE WITNESS: Yes. 

MR. DANAHAR: Oh, yes. He read the deposition. 
THE COURT: Did you read it? 

THE WITNESS: Yes, sir. 

■* 

THE COURT: Did »'ou understand everything you 

THE WITNESS: Yen, sir. 

THE COURT: When did you sign it? 

THE WITNESS: Yesterday. 

THE COURT: All right, administer the oath to 

HR. DANAHAR: Ur. Anderson, is this your signa- 


THE 

COURT: 

To the deposition. 

MR. 

DANAHAR: 

To the deposition? 

THE 

WITNESS: 

Yes. 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 


i'In.T.T 









A 242' 


• 

1 

l Jl> Anderson-cross 24 2 


2 

iUI> COURT: Did you put it on there yesterday? 



Till: WITNESS: Yes, sir. 


1 

4 

THE COURT: After you read the testimony? 


5 

THE WITNESS: Yes, sir. 


6 

THE COURT: Do you swear to the contents of it? 


7 

THE WITNESS: Ho, sir. 


8 

MR. DANAHAR: Do you at this tine swear to the 


9 

contents of this deposition? 


10 

THE WITNESS: I said everything in there, ves. 


11 

THE COURT: In other words, you swear that that 


12 

is a true transcript of the questions that were put to you 


13 

CO days aqo and the answers vou gave at that tine? 

% 


14 

THE WITNESS: Yes, sir, that is what T said. 


15 

BY .MR. COHEN: 

t 


16 

Q How many tines have you read over that deposition 

i 

17 

before today? 

j 

1 

; 18 

THE COURT: That's called a deposition. Do ”ou 


19 

1 4 

understand? 

f 


20 

‘ , THE WITNESS: Yes, sir. 


21 

A t read through it twice, I believe, and I went 


22 

through parts of it. 


23 

THECDURT: Didn't you read the whole thing? 


24 

THE WITNESS: I wont through it twice. 


25 

THI. COURT: You read it twice from the beginning 


1 • 
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the: WITNESS: Yes, sir. 

THr COURT: And then you v/ent over and read parts 

THE WITNESS: Yes. T glanced at it. 

THE COURT: That's after vou read it twice? 

THE WITNESS: Yes, sir. 

THE COURT: Is it not conceded. Hr. Oanahar, that 
thin witness nade absolutely no changes whatever in the 
transcript of the deposition 60 days ago? 

MR. OANAHAR: Your Honor, to be honest with 

you, I haven't gone through each page, but I will ask 
the witness right here and vre can cover it that way. 

THE COURT: All right, Mr. Cohen, vou have a 
right to pursue it. I'm sorry. 

i 

0 r ' r • Anderson, if I understood what vou said 
before,the questions and answers that I just read to vou 
from your deposition you said didn't accurately express 
'•'hat "ou wanted to sav at the tire vou said it. Is that 
what vou testified to no:/? 

A Yes, sir. 

Q On the two occasions that you had thereafter to 
read through your testimony, did you make any change in it 
it would accurately reflect what vou now sav vou wanted 


<JP 

to end? 

of it? 
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to say? 

MR. DANAHAR: I object to this, vour Honor. 

THE COURT: Objection sustained. That is 
exactly what I meant before with regard to ny remarks. 

MR. COlintJ: What was that? 

THE COURT: It is clear to me that the witness 
is now saying that testimony of the answers he gave in that 
deposition were answers due to fear, et cetera, et cetera. 

MR. COHEN: To what? I'm sorry, vour Honor. 

I missed a word. 

THE COURT: Answers that were due to fear; that 
he had apprehension that he savs he had at the tine, but 
he made it clear that the questions and the answers that 
are reflected in that deposition were the euestions put to 
him and the answers that he gave. That's an entirely 
different thing. 

MR. COHEN: .May I put a different question, 

your Honor? 

THE COURT: Yes. 

Q Are you saying that you were nervous at the tine 
you were in ny office and were being asked the questions? 

A. Yes, sir. 

0 When thereafter the questions and answers ''ere 

typed up and the written transcript was given to your 
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attorney anu you read the written transcript, you wore not 
in my office then, were you? 

A No, sir, 

o Uhere were you at that time? 

A !ly home,sir. 

Q Mr. Danahar gave you the written transcript so 
you could read it at hone; is that right? 

A It v f as mailed to me, yes, sir. 

0 When you read it at home you weren't nervous, 

were you, sitting in your home reading this? 

A Mo, sir. 

0. IJov;, at the time you were at home reading this 
written transcript through at least twice, did you make any 
changes so as to better express what you say you wanted to 
express? 

THE COURT; You still haven't got the point and 
you are wrong. You are wrong, sir. 

MR. COIIEN; Your Honor — 

THE COURT: Mo, T am saying so and I will give 
you a chance to correct it. The witness's position is 
that that transcript does accurately reflect what he said. 
He has no power to change it. He wouldn't dare change 
a word of that. He can only as): himself "Did I say that 

on that occasion." He insists that he did say it. There 


SOUTHERN DISTRICT COURT RCRORTCRS, U.S. COURTHOUSE 









24 C 


A J?46' 

gp Anderson-cross 

is no question about that and, therefore, he had nothing to 
correct, but when he did give that testimony, in certain 
areas the answers he gave as they are reflected dp not 
constitute the height of accuracy because at the time he 
was nervous, et cetera. Is that not the position? 

MR. DANAHAR: Exactly, your Honor. 

TIIE COURT: There it is. It's 4.30 and I do 
not want to go on with this any further without saying 
something to the jury. 

Do you understand what I just got through saving? 
THE WITNESS: Yes, your Honor. 

THE COURT: Did you follow me? You either 

to 

understood me or you didn't. 

THE WITNESS: Yes. 

TIIE COURT: Don't accommodate me. Don’t give me 
anything, I don't need it. 

THE WITNESS: Yes. 

THE COURT: Did you understand what I just said? 
THE WITNESS: Yes, sir. 

THE COURT: Is that your position? 

THE WITNESS: Yes, sir. 

THE COURT: Are you saying that the ouestions that 
were put to you, as you heard read, in that deposition before 
were the questions, each and every one,that were put to you? 
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THE WITNESS: Yon, sir. 

the COURT: Are you saying that the ans\rcrs that 
are in that deposition that you gave are actually the 
answers that you gave CO days ago? 

THE WITNESS: Yes, 3 ir. 

THE COURT: Each and every one of those answers — 
THE WITNESS: Yes, sir. 


THE COURT: are the answers that «'ou gave 60 


days ago? 


THE WITNESS: Yes, sir. 

THE COURT: What you are saying is that none of 

those answers were not accurate because while you did nive 

> 

then, you gave then because you were nervous? 

THr WITNESS: Yes, sir. 

THE COURT: Isn't that what you are saving? 

THE WITNESS: Yen, sir. 

MR. COHEN: M ay I at this tine ask your Honor 
for a charge to the jury that the Federal Rules of Civil 
Procedure pernit a witness who has testified on a deposition 
to make corrections in his testimony at the tine he signs 
the sane if upon reading it over he finds he made errors? 

THE COURT: I will not so charge. I will say 
that that is the position of this witness with regard to 
that deposition regardless of whether or not there is a 
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rule such as you ouote. That's what his position is. 

It's for the jury to determine whether they v/ant to accent 
it. 

MR. COHEN: I am asking your Honor for a charge 
to the jury to say that the law permits a witness to 
make changes in his deposition if upon reading .it over he 
finds errors. I ask your Honor to so instruct the jurv 
that that opportunity was afforded to the witness because 
I believe your Honor has 3aid to then that he couldn't 
possibly make any changes. 

THE COURT: Sir, you heard what the Court said. 
You will have your opportunitv between now and the tine of 
the charge to say anything further. I refuse to sav anythii 
further on that score right now. We have developed what 
the witness's position is with regard to that deposition 
and I have done that as thoroughly as I know how. any 

rate, you give me whatever you wish bv way of a commentary 
tliat I can make at the appropriate time. All I am con¬ 
cerned with, I repeat, is what is this witness's sworn 
testimony as he sits on that stand before this Court and 
this jury and that, I think, has been established. You can 
argue later on, if you wish, that there was an opportunity; 
that the lav/ says this, that and the other, but that's 
got nothing at all to do with what his position j r. right 
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now as to his sworn testimony with respect to that deposi¬ 
tion. If they want to believe it, that's their province. 

If they want to disregard it, that's their province, but 
I want them to know what his position is regardless of 
what the lav: has got to say; regardless of what the rules 
inay have. Do you get nv point? 

MR. COHEN: Yes, your Honor. 

THE COURT: That3 the way it is. 

MR. COHEN: Hay I,in the absence of the jury, 
meet with you, opposite counsel and the court reporter? 

THE COURT: Ladies and gentlemen of the jury, 
it is now haIf-past four. You have had a full day. 

I told you when we started Yesterday‘that the attorneys 
would do their level best to move this cane along and they 
have. You know, Mr. Dnnahar could have no idea how long 

M r. Cohen will take on cross-examination, '’’his little 
bit of interplay here runs into a substantial period of 
time. I v/ould venture to suggest that on thi3 very little 

item dealing with the point just raised bv Mr. Cohen, we 

__- - - 

night have spent fully 35, 40 minutes. Now, one doesn't 
know how long one would have to take in order to complete 
an examination, so when you think that witness wi 11 only 
take 15 minutes, it sometimes turns out to be three hours. 
What am I going to do, cut it off? As long as it's 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, H.V. CO TWO 








ut » v-- xm-wu-r-. 



t 

1 

A ?50~ 

OP Andcrson-cross 250 


2 

legitimate, T have got to let it come in. T can 't silence 

t 

3 

anybody because tine passes on. I have a trial scheduled 

* 

4 

for next Tuesday, a criminal case, and vet in all like¬ 


5 

lihood I will have to move that. Why? Because the 


6 

chances are that we nay well find it impossible to 


7 

comp, etc this trial this week. .Monday is a holiday. 


8 

Washington's Birthday. I don't know which oner, of vou have 


9 

plans. I don't dare monkey around with '/our plans. 


10 

You have got families. The counsel don't v/ant too either. 


11 

They have as much respect for ”011 as I have. But these 


12 

are the things that happen. A trial is a trial. It's 


13 

like a doctor going in on an operation. You examine the 


14 

•* 

X-rays and all the tests and when you get in there, oh, nv 


15 

heaven's, what you strike. You had no idea. So, 


16 

that's the way it is with a trial. What am I trying to say 


17 

to you is this: after the cross-examination Mr. fJanahar 

9 

18 

still has witnesses to call. He has a doctor, that will 


19 

take time, his testimony. He has got a nautical expert, 


20 

that will take time. He has got another witness, that will 


21 

take time. Mr. Cohen has a right to cross-examine each 


22 

one of then thoroughly. That takes time. Bo, tomorrow 


23 

v/e will sit until al^outtliis time, five o'clock. Thursdav 


24 

I would like to tip you off that we may very well have an 

25 

25 

evening session. 
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Tell the folks thst tlicit nay c<jne to pasn. If 
you will just understand that so that we can let vou go 
Friday, Saturday, Sunday and the holiday on Monday and 
come bach Tuesday and finish the case, that's the prognostic, 
tion. If vou're saying why, it is because you have got 
families and T think I owe it to you, so that you can 
figure out what you are going to do in the event the case 
goes over to next week. Do you understand it? 

Do you all understand it? 

There it is. Would you announce an adjournment 
until tomorrow morning at 10 o'clock on the button. 

T1IE CLERK: The court stands adjourned until 
tomorrov; morning at 10 o'clock. 


THE COURT: Will counsel be good enough to come 


on in. 


(Jury left courtroom.) 

(In the robing room.) 

MR. COHEN: With all due respect, your Honor, 

I feel it incumbent upon neat this time to respectfully 
ask for a mistrial. I think that the little exchange that 
we had out there with your Honor's statements to the jurv 
has completely emasculated the defendant's — or one of 
the defendant's defenses in this case, which is to the 
effect that the testimony we have heard fron this plaintiff 
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on direct examination this nomine is a recent fabrication 
and it’s completely different from the sworn testimony he 
gave on his deposition approximately two months ago. 

When your Honor told the jury that We. Anderson could not 
possibly have made a change in his transcript, what vour 
Honor did was to prevent mo from developing that not only 
did lie swear that this was true at the time he gave it, but 
that when he read it over and signed it, he was once again 
swearing that it was the truth, and at that tine, your Honor 
he was in his home reading it leisurely without anv problem 
about being nervous because he is in nv office. And, 
your Honor, I think you inadvertently said — and T think 
you are dead wrong on it, but the rules do permit a record 
to be corrected by a witness at the very time it's signed. 
That's the very purpose for having it signed at the time it's 
typed up. 

THI' COURT: Mr. Cohen, conceding that ' r ou are 
right for the sake of argument, you seem to fail to 
recoynize what this witness is saying to us under oath 
here. He is saying that the questions that the deposition 
reflect wore in fact put to him; that the answers there 
reflected were in fact given by him, each and every ouestion 
and each and every answer. lie is saying in addition that 
for that reason there was nothing for him to correct because 
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ho (lid (jive those answers to those vervsame questions, hut 
he wants us to know that wher he gave some of those answers 
on that deposition, they were not accurate answers because 
he was nervous, but that he gave those answers he concedes. 

MR. COHEN: That’s right. 

THF COURT: Your gripe is — 

MR. COHEN: If T may, your Honor, respectfullv 

say the rules do permit a witness to change an inaccurate 
answer at the tine of execution, and that's the purpose of 
it. 

THE COURT: You didn’t develop that ho knew that. 
You didn't develop whether Mr. Panahar told him he could 
change it. 

MR. COHEN: Your Honor told the jury as a natter 
of fact that he could not make any changes in the deposition, 
but that is not the case. I believe it cane out in¬ 

advertently, but they have been charged most vigorously by 
your Honor. 

THEODURT: - I kept on emphasizing what this 
witness is concerned with. Just take it cnsy.^V’Unt 
I wanted the jury to get is what this witness's position 
is because you have already made it clear in the opening 
and in your cross-examination that you were going to show 
that hi.s answers were not truthful answers, and you cane 
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alnost to nailing that down because ho sajLd, ";!•/ answers 
v;cre not accurate and they weren't accurate because T v'as 
nervous',’and what you are incensed about is that he didn't 
change those answers to reflect the truth under circum¬ 
stances at his home when he was not nervous, and nv 
answer to that is that he wan never so instructed that 
he could change it to accord with the truth and to i,c more 
accurate. Mr. Danahar, you, as a lawyer, do you say on 

the record that you told him he could change it if it was 
not accurate? yi 

.'•R. DANAHAR: I say on the record that I did not 

toll him that they could be changed if they wore not 

■» 

accurate. 

THE COURT: All right. 

iR. COHEN: May T ask, Mr. Danahar, do you, as 
a lawyer, state for the record that Mr. Anderson told you 
there were inaccuracies in his testimony when he signed it? 

MR. DANAHAR: At the particular time that he 
signed this yesterday, there was a discussion between us, 
and he acknowledged that there were inaccuracies, one of 
them being the very inaccuracy that Mr. Cohen has raised 
just recently. 

THE COURT: Very good. 

MR. COHEN: Now, if your Honor please, just to 
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go back over it — 

MR. DAN AHA R: As well as another point. 

MR. COHEM: Your Honor referred to ny opening 

and in ny opening I said that the claim being made )v> Mr. 

Danahar in his opening was contrary to the sworn testimony 

given by this plaintiff just two months before. Mow, in 

an effort to wedge themselves out of what they said two 

month 3 before, we get a contention that "I was nervous 

when t testified two months before." Judge, you may 

believe it, or you may think the jurv believes it, but I 

am not bound to accept it in representing my client. We 

don'l. believe he wan nervous or didn't understand. These 

■» 

were simple questions in simple English, and t want to show 
that even if he was nervous at that time and didn't well 
express himself in responding to ver" simple questions. 

He had ample opportunity in the two months that have 
elapsed since when he read this over twice, in the leisure 
of his home, not surrounded by lawyers, and in the times he 
spoke to Mr. Danahar, to make corrections of any inaccurate 
testimony .he claims to have given and all I am saying to 
your Honor is that the Federal Rules permit such testimony 
to be corrected where it's inaccurate. 

THE COURT: You are ducking the essence of this, 
.Mr. Cohen. I am sorry to have to say that, but it's 
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quite clear that you are. It's quite clear to me now 

that Mr. Danahar has spoken up, that Mr. Danahar never told 

this fairly ignorant, apparently ignorant witness that lie 

could change the answers of the deposition if thov did 

not accurately represent the truth. Whether the rule 

says so or not, the fact remains that Mr. Danahar did not 

inform this witness that he could make changes if the 

answers were not accurate or truthful. Mr. Cohen did not 

develop that this witness — I repeat, clearly restricted 

m intelligence ~ he did not bring out through the witness 

that the witness knew that the witness could change the 

answers of the deposition if they did not reflect accurately 

■» 

or truthfully the facts. It in quite clear that the witness 
and Mr. Danahar addressed themselves to one point, and that 
is does the deposition reflect the questions that were put 
and does the deposition reflect the answers that were given. 

itou, I see nothing to the abuse that Mr. Cohen 
is laboring under. Ke has gotten the witness to say that 
some of his answers were not accurate, even though the way 
thev appear in the deposition was the very answer he gave. 

It seems to no that the very purpose that .Mr. Cohen wishes 
to accomplish has been accomplished. If the jurv wishes 
to adopt his interpretation, and insofar an saving your 
lionor nay believe or the jury ma<' believe or your Honor 
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nay thin!: the jury believes — that has nothing at all to 
do with the issues involved here at all. I an not 
reflecting on whether I believe the witness or don't 
believe the witness. I want the witness's tcstinony, 
however, so the jury can know what his testimony is. 

To that end, I devoted a lot of tine in order to find 
out just v/hat it is that he wishes to convev. Fran!:lv,*S. 

I don't hesitate to say, since Hr. Cohen raised it, that J 
I have considerable doubt as to whether this witness ( 
entertained at the tine of the deposition the fear and \ 
apprehension that he says. " 

1 an not sure one way or the other, hut that. 

T repeat has nothing at all to do with the Court's endeavor, 
which was to lay before the jury v/hat is the position of 

this witness with regard to the deposition, and that's all I in 

I 

concerned with. 

•*!!*• COUTH: I do not want to prolong this. Judge. 

I can't seen to get ny point across. Mav I just try once 
more simplv and clearly? 

TUT COURT: Ho. Your point is clear. Your 
point is that vou maintain that the Judge told the jury 
that there was no power residing in the witness to change 
that deposition. 

* 1 R. COlim: That's right. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. CO T-SSM 





1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A 258- 

OP ?.ba 

THE COURT: Wait a minute. And I sav oven 
though that wore so, there wasn't a word brought out bv 
Mr. Cohen to show that the witness was on notice in any 
wav whatever that he had the power so to do. 

’H. COHEN: I wasn't his attorney. Mr. Panahar 
represents him. He is an experienced lawyer of more ’'oars' 
practice and whether ’mo advised his client properly or not 
is anotiier matter, but the Federal Pules permit a deposition 
to bo corrected, and you charged the jurv that he was not 
able to make a correction. 

THE COURT: Sir, the record is clear now. 

MR. COHEN: Yes, sir. 

Tin: COURT: I think Mr. Cohen lias — frankly, 

I think he pursued the matter beyond necessity. I think 
ho got the witness to answer and was not content with it 
and as often happens on cross-examination, he overplayed 
his hand and now he is ready to shift the burden to the 
Judge because the Judge happened to say,did he have the 
power to make the accurate answer — to change the answer 
to reflect greater accuracy. My answer to all of that 
is simply that there is no harm whatever. Conceding Mr. 
Cohen is right, there is no harm whatever to bring that out 
at the appropriate time. It's got nothing at all to do 
with what this witness has to convoy with regard to his 
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nv-orn tor.tir.ony as to that deposition and its contents 
and what he did when he got it. When he got it, he read 
it twice from beginning to end and a third tire lie lool od 
at oj. tracts of it and it v/as just yesterday that lie signed 
it under circumstances that the record olocuicntly demon¬ 


strates . 


The oath had to be administered to him 
. That's how belated it was. Hut 


in my presence. That's how belated it was. Hut 

those are the facts and it's clear, overwhelmingly clear 

that at no time was this witness told that he could change 

that deposition in order to have it reflect the accuracy 

that he? now maintains it lachs. That's all there is co 

it. ; t the appropriate time wo will tal:e up the point 

•* 

dealing with the rules. The jur ,r has hi® testimony and 
I sav, further, it would be pulling the wool over the jura's 
eyes - - which T am sure Mr. Cohen would not want to do any 
more than any of ur. — if we wore to leave that record, 
lot that record convey the impression as he sought to have 
the Court say that this witness had the power to change 
those .answers without first developing that he was on 


notice that he could do so. 


That would bo hj.ghlv 


improper and I do not accuse Mr. Cohen of encaging .in 
such tactic. The witness has sworn that these were the 
questions, those were the answers he gave and then counsel 
wants to have the Court charge Lhc jurv right tJicre and 
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then that the witness had the i>o»»cr to change those answers 
if he saw fit in order to accord with what ho maintains 
is more accurate or more truthful. 

’h - *.. C0ITnN: I ashed for a charge at that tine 
only because your Honor lias just before that charged the 
jury that the witness could not nal'.e any correction": and 
I thought this would be the appropriate tine to correct 
that. 

Tib. COURT: There nay be something in that, but 
I see nothing fatal. I deny the motion in toto. There 
is absolutely no merit to it as I see it. How, gentlemen, 
the Court states further that you both ought to consider 
whether that entire deposition should bo laid before the 
jury for the reasons already indicated, hut for the addition 
al reason that the witness lias said that ho was ashed the 
same sort of ruostion many times and that on nanv occasions 
he gave what he maintains were accurate answers, but on 
other occasions he did not, and the issue is whether or not 
ilr.fohcn has picked out only the inaccurate answers and 
neglected to give the answers of the witness on the ether 
occasions in the course of the deposition which accord 
with the truth. 

M”. COl*nl: x haven't finished reading it. 

Till! COURT: All right, so you intend to take 


SOI 
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up the other portions of that deposition? 

HR. COHEN: Oh, there is a lot more in that 

deposition. 

THE COURT: No, on that sane j>oint. 

MR. COHEN: On a number of points, vos, sir. 

There is plenty that I intend to take up. 

THE COURT: Have you any objection to the "hole 
deposition going in? 

MR. COHEM: Yes. There may be some parts 
that shouldn't go in. Let me check it through tonight. 

TFJE COURT: I think you gentlemen ought to get 
together tonight. 

Mil. DAMM1AR: Your Honor, I would like to road 

parts of the deposition which substantiate what the \/itnc?s 
has testified here on trial. As a matter of fact, I have 
each page numbered alreadv where I would like to read from 
which will support what he has said here on trial as far 
as him catching his hand. 

THE COURT: I already indicated that T would 
allow it, and I think you gentlemen should, in the light 
of what has developed, consider seriously the introduction 
of the entire deposition. 

"R. COHEH: Ma”be. It just means reading this 
whole thine to the jury, .fudge. 
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Till-: COUP/’ 1 : It may vorv v»oll nonn that, but the 
Question is — in fact, I am not going to stop this 
request. T am going to direct that counsel please decide 

V 

b’/ tomorrow morning what portions they are in agreement 

should be read to the jury from that deposition and what 

portions they arc in disagreement over and submit it to the 

Court for resolution. I hope that you can agree in toto 

so there will be no time spent by the Court on secondarv 

or cursory things that really don't count too much, but 

if you find that there is something in substance that I 

have to rule on, that's mv obligation, but will vou please 

try, since this lias become very important and since the 

% 

defense docs look to it as a challenge to the veracit” of the 
plaintiff's testimony, i would direct that you sit down 
and decide what goes in from that deposition. Thank you, 

Mr. Cohen, and than); you, Mr. Dana ha r. 

MM. 1 )AMAHAll: Are wo just to deal with the 
accident itself, not tho other parts of the deposition? 

THE COttgT: I don’t know what's in the deposition, 
V*ut i oth of vou knot; what the deposition — 

• • n . DAMAHAH: "hero were questions about how long 
you were out of work, and all that kind of stuff; what your 
wages were and howmuch did you earn. 

TIM; CObyv: Of course not. Mr. Cohen will :eo 
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tint as much an wou. Tho point in the essence 
deposition that relates to v/hat happened today 
.Ml right. Good night, gentlemen. 

»'H. COIIEIJ: Good night, Judge. 

IIP.. DAUAIIAH: Good night, Judge. 
(Adjourned to Tuesday, February 13, lf>71 
at 10.00 n ,m.) 
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Michael T. Anderson 

1 

3 

• 

-vs- 71 Civ. 2910 

I 

4 

Great Lakes Dredge & Dock Co. 


5 

New York, New York 


6 

February 13, 1974—10:00 a.m. 


7 

[In open court - jury present) 


8 

THE COURT: Counsel, I understand you wish to 


9 

say something to me. Come up here and, Mr. Court Reporter, 


10 

you come along. 


11 

[At the side bar] 


12 

MR. COHEN: Judge, Dr. Smith who examined plaintiff 


13 

for us back in 1971 is no longer around here. Can I have 


14 

> 

an up-to-date examination of the plaintiff by a doctor dur¬ 


15 

ing this four-day interval we are going to have so I can 


16 

have the doctor examine him? • 


17 

THE COURT: What do you say? 

1 

18 

MR. DANAHAR: I don't remember any Dr. Smith 


19 

examining this plaintiff. 


20 

THE COURT: Of the record. 


21 

[Discussion off the record) 


22 

MR. DANAHAR: Judge, as I said, I don't remember 


23 

a Dr. Smith examining. 


24 

MR. COHEN: He did. 


25 

MR. DANAHAR: I thought it was a Dr. Johnson. 
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THE COURT: He said no. 

MR. DANAHAR: I have a report of the doctor and 
will check it. 

THE COURT: Would you do something for me? These 
are things you gentlemen should iron out among yourselves, 
and when you come to an impass then you come to the Judge. 
[In open courtJ 

TIIE COURT: Would you be good enough to hand me 
up the original deposition taken of this plaintiff? Give it 
to the Clerk, please. 

MR. COHEN: Yes, your Honor. 

[Handing] 

■» 

THE COURT: Thank you. Come back to the stand, 

Mr. Anderson. 

MICHAEL T. ANDERSON, the plaintiff, called 
as a witness, having previously been sworn, testified 
further as follows: 

THE COURT: Mr.Anderson, you understand that you 
are continuing with your testimony under oath because you 
have not completed your testimony. Do you understand that? 
THE WITNESS: Yes sir 
THE COURT: Very well. 

Now, ladies and gentlemen of the jury, I think it 
is imperative that we clear up any misapprehension with 
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regard to the point raised toward the close of yesterday 
afternoon. 

I have always believed that it is the primary 
function of a Judge to step in and make clear to a jury what 
it should consider. How it considers it, what weight the 
jury gives to it, is the jury's business. But that the jury 
should understand what is going on and what i3 taking place, 
no matter what exertion it requires by the Judge. In my book 
the Judge is bound to step in to clarify things. That is 
the reason from time to time you will hear me say, breakdown 
the question, do this, do that. And the sole purpose of 
that is to enable you to understand, because I have talked 
to too many jurors in my time, and I have learned, sadly, 
that many of them did not know good sections of the total 
trial. And that was after judgment was rendered. And that 
is horrifying. 

The jury doesn't sit there and suddenly put its 
hand up and say. Judge, I don't get that. You can't tell 
whether the jury is, to use the vernacular, getting it. I 
hope they will. So I want to make this clear, because you 
have to fit it in. There is a contest here. The defendant 
takes the position that when this witness gave certain 
answers during the course of the deposition those answers 
were not true. You heard the answer of the witness. He 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOL.ET SQUARE, HER YORK, N.V. CO 7-4SS0 












camds 4 


A *>67" ' ;, '7 

Anderson ’- 

spoke about fright, fear, whatever that is. Those are things 
for you to weigh. But you have got to understand the circum¬ 
stances under which these things were done and what the law 
provides with regard to the entire matter of the 
deposition and any changes. 

You remember the suggestion — not a suggestion, 
it was firmly said — you had a chance to change the depo¬ 
sition. Well, it isn't as easy as that. And that is what 
I want to point out to you. 

This deposition was taken two months ago to the 
day, two months ago. December 13, 1973. Where was it taken? 

In the office of Mr. Cohen's law firm. That was perfectly 
proper. That is the way those things are done. 

He wants to examine the plaintiff, or, he wanted 
to. He had a pefect right to have him come to his office 
with his lawyer, Mr. Danahar, and put questions to him. 

That is exactly what was done. 

Mr. Cohen conducted the examination. 

MR. DANAHAR: Excuse me, your Honor. It wasn't 

Mr. Cohen. 

THE COURT: I beg your pardon. Mr. Testa. You 
are absolutely right. Mr. Testa was a member of the firm? 

MR. COHEN: Yes, sir. He is in my office. 

THE COURT: He is connected with Mr. Cohen's firm. 
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Mr. Testa conducted the examination for the firm 
representing the defendant. Now, you have got that, haven't 
you? Now, this was the stipulation that the lawyers entered 
into on the occasion of the taking of the deposition. 

At the very outset here is what appears: It is 
stipulated, by and between counsel to the parties hereto 
that the sealing and filing of the testimony are waived, 
that all objection except as to form are reserved until the 
time of trial, that the witness may sign his testimony before 
any Notary Public, that one copy of the testimony will be 
forwarded to counsel for the plaintiff without charge. 

Then the record shov/s immediately after that stip- 

% 

ulation I just read to you, Michael T. Anderson, having 
been first duly sworn, testified as follows: Question, answer, 
question, answer, from page 2 all the way through to page 74. 
In fact, at the very end Mr. Testa of the law firm for the 
defendant said, "That is all." 

The taking of testimony was concluded at 3:25 p.m. 
The signature of this witness appears at the very end. 

Michael T. Anderson. He swore to it and subscribed to it 
before Mr. Danahar, who is also a Notary Public, as well as 
an attorney, on the 11th day of February, 1974. 

Now, the rules of the court provide that when a 
depostion is completed it is to be forwarded to the attorney 
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for the other side, who then sees that it gets to the person 
whose deposition was taken. 

I pause long enough to interrupt this dissertation 
to put a question to the witness before I proceed. Listen 
carefully. 

Now, if before you are through with your testimony 
any question is put to you that you do not understand, you 
turn to me and you say. Judge, I don't understand. Do you 
understand that? 

THE WITNESS: Yes, sir. 

THE COURT: You just don't strike out with an 

answer anything that that's what is wanted. Be sure you know 

* 

what the question is. Is that clear? 

THE WITNESS: Yes, sir. 

THE COURT: You told us yesterday, under oath, 
that you read your deposition twice from beginning to end. 

THE WITNESS: Yes, sir. 

THE COURT: You told us after you read it twice 
you glanced at certain portions of it. Am I right? 

THE WITNESS: Yes, sir. 

THE COURT: Do you want to change that? Do you 
stick by that? 

THE WITNESS: Yes, sir. 

THE COURT: All right. Did anybody, anyone in 
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the world, by writing, speaking to you in any way, anywhere 
at anytime up to this very moment, did anyone ever tell you 
that you had the right to change any answer you gave in the 
course of your deposition if you believed the answer to be 
inaccurate? 

MR. COIIEN: May I respectfully object to your 
Honor's question? 

THE COURT: Objection overruled. 

Anyone? 

THE WITNESS: Not until yesterday. 

THE COURT: Not until yesterday? 

THE WITNESS: Yes, sir. 

THE COURT: In this courtroom? 

THE WITNESS: Yes, sir. 

THE COURT: When you got it from Mr. Danahar did 
he in effect tell you to look at it, examine it and sign it 
if you found that the questions there put were the questions 
asked you and the answers in the deposition were the answers 
you gave? 

MR. COHEN: May I again respectfully object — 

THE COURT: You have an objection to all of this, 

sir. 

MR. COHEN: Thank you, your Honor. 

THE COURT: I am attempting to clarify this. 
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What is your answer? 

THE WITNESS* It was mailed to my home and two 
days later I did get it home, I read it. I didn't get no - 
all he said was to read it. 

THE COURT: To read it. 

THE WITNESS: Yes. 

THE COURT: So that no one told you how to change 
it if you wanted to change it? 

THE WITNESS: No, sir. 

THE COURT: Whan you got through reading it did 
you get it back to your lawyer? 

THE WITNESS: No, sir. 

■* 

THE COURT: How did he get it back? 

THE WITNESS: Monday. 

THE COURT: You handed it to him? 

THE WITNESS: Monday, yes, sir. 

THE COURT: You brought it into court? 

THE WITNESS: I gave it to him Monday morning 
downstairs. 

THE COURT: All right. So you brought it to the 
courthouse. 

THE WITNESS: Yes, sir. 

THE COURT: Last Monday? 

THE WITNESS: Yes, sir. 
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TIIE COURT: The first day of the trial here; is 
that right? 

THE WITNESS: Yes, sir. 

THE COURT: After you left yesterday afternoon, 
ladies and gentlemen of the jury, I had a conference with 
the attorneys, and on the official court reporter's minutes, 
on the record of the official court reporter I turned to 
Mr. Danahar, the attorney for the plaintiff, and he answered, 
on the record, that he never told him, Anderson, that he 
had the right to change, or the law provides that if there 
is anything that he read in the deposition that is not 
accurate it could be changed. And that Mr. Danahar merely 
told him to read it, and if it was accurate to sign it. 

Is that what you said yesterday, Mr. Danahar? 

In substance? 

MR. DANAHAR: Well, in substance —— 

THE COURT: Do you want to change that? Do you 
hesitate? Change it. 

MR. DANAHAR: I don't recall that I said yesterday 
that I told him to read it and sign it. That's the only thing. 
THE COURT: All right. 

MR. DANAHAR: But the other part is absolutely 

correct. 

THE COURT: Well then, repeat. What did you say? 
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Did you ever tell him that if there was anything incorrect 
or inaccurate it could be changed? 

MR. DANAHAR: I did not, your Honor. 

THE COURT: All right. Now, what does the law say 
when a deposition is taken and a witness who gave the depo¬ 
sition finds that certain answers are not accurate, even 
though he gave those answers? Can you do anything about it? 
The answer is very simple, and common sense, it is what I 


said to you yesterday. You must not change that answer. 

You cannot strike it out. You cannot touch it in any way, 

because the jury is entitled to know what that answer was 

$ 

when it was given. 

•» 

If you want to change, there is only one way. 

You have to appear, unless it is waived by the attorneys, 
you, the one who gave that deposition must appear before 
that Notary and you must say, I want to change such and such 

an answer, or answers. That answer or answers do not 

% ' 

properly reflect the truth. And, I want to change it be¬ 
cause ;he must assign a reason why he is making the change. 

The change must be noted by that officer in 
writing. The reasons for the change must be noted by that 
officer. And the changes must be sworn to, because that 
is something new. 

Now, what could be more orderly than that? 
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A deposition is taken, it is sworn testimony, just the way 
a witness is sworn in open court. The witness is then given 
the transcript of what he said under oath, he is asked to 
read it, he reads it. 

Two things he must do: One, sign his name, if it 
is correct as to what it reflects, and if he wishes to change 
any part of it he rausi not touch it himself. He must make 
those changes by appearing before the officer who admin¬ 
istered the oath or another officer to administer the oath 
and make it clear what his change is „ nd why. And unless it 
is done that way the changes are not recognized. 

Suppose the witness, a witness, a deponent takes 
the deposition and doesn't strike out any answer but he 
writes after a certain answer, "This answer is not accurate, 
it should be" and then he proceeds to say it. Then signs it. 
That cannot be recognized by the Court. 

You either make the change in accordance with the 
rule, or you are out. It is as simple as that. When you 
make a will there have got to be a number of witnesses, and 
you can't choose whether it should be less than the law 
permits. And if it is less, it is not recognized. Ho matter 
how good it is in every other respect. 

Now, suffice it to say this isn't touched. There 
is no correction of any kind. And I say to you further and 


__ 
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tell you it is the law that no witness can be held account- 
able for not making a change if he was not advised that he 
had that power, or had that right to record, or have recorded 
a change. 

What would any lay person think, isn't it common 
sense when he is asked to look at a deposition? The first 
thing that will occur to him is, I am asked to state whether 
or not those questions were put to me and whether I gave 
those answers when I gave that deposition. 

It would never occur to him he would have a right 

I 

to touch it, or alter it, or record his change unless he 
were told so. 

% 

So, in effect, I am saying to you that unless 
the rule is complied with, the changes, if there are any, are 
not recognized insofar as the deposition is concerned. 

But I say to you further that the rule has no 
applicability if the witness did not know that he had the 
right to have the change recorded in the manner that I have 

I 

set out for you in ray own stumbling fashion. 

So, to recapitulate, when a deposition is had and 
the person deposed, that means the person who gave the answers 
to those questions reads it, he must be made to recognize, one, 
were those questions put to you as reflected in that 
deposition? Were those answers so reflected there 
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2 

at the time he gives the deposition, and the kind of answers 


3 

that he gives later when he changes it. 


4 

All these things are for the jury to weigh. They 


5 

don't always point in the same direction. A witness may 


6 

be absolutely honest in making his change. 


7 

Simple example: A fellow says, a witness says 


8 

at the time of the taking of a deposition in answer to the 


9 

question, how old are you? Answer, eighteen. A lot of 


10 

other questions are asked. A lot of other answers are given. 


11 

He then gets the transcript and there it says, "Question, 


12 

how old are? Answer, eighteen." Well, he says I was asked 


13 

that question and I did give that answer, but I'm not 


M 

> 

eighteen. I'm twenty. I have been saying I have been eightee 

[» 

IS 

for a great number oi years, but the birth certificate 


16 

that was lost shows that I am really twenty. I want to 


17 

change that because I am not eighteen, I am twenty. 


18 

Whereupon he does not touch that answer, he doesn't 


19 

scratch it out, he must not mutilate it, alter it. It's got 


20 

tc shows that the question was, how old are you, and the 


21 

answer given at the time was eighteen. 


22 

Then the change is recorded the way I told you. 


23 

I am twenty. And the reason I changed it is that the birth 

! 

24 

certificate was lost and I have been saying for years that 


2S 

I was eighteen based on that birth date which has been 
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corrected. I should have known better, because I knew It 

% 

at the time I gave that answer that I was twenty, but I have 
been saying it so long that I figured it at eighteen and I 
just didn't bother to change anything. I want to change it 
now because it's inaccurate. 

Then it is up to the jury to decide whether that 
is a cock-and-bull story or whether it is on the level or 
whether that is pefectly natural, and so forth and so forth 
Now, Madam Forelady, have I made myself clear? 

THE FORELADY: Yes, sir. 

THE COURT: Madam? 

JUROR NO.2: Yes. 

THE COURT: Sir? 

JUROR NO.3: Yes, sir. 

THE COURT: You sir? 

JUROR NO.4: Yes, sir. 

THE COURT: Madam? 

JUROR NO.5: Yes, sir. 

THE COURT: You sir? 

JUROR NO.6: Yes. 

THE COURT: Mr. Alternate? 

ALTERNATE JUROR NO.l: Yes. 

THE COURT: Second alternate? 

ALTERNATE JUROR NO.2: Yes. 
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THE COURT: I am not restricting counsel on either 
side to ask any questions with regard to what I have just 
stated to the jury. Before you do so, however, will you 
give me just a minute, gentlemen? I would like to read you 
the formal language that relates to the explanation that I 
have just given you, not because I don't think you understand, 
but because I want the record to be complete. 

The Federal rules relating to this situation 
provide ’When the testimony is fully transcribed the deposition 

shall be submitted to the witness for examination and shall j 

| 

be read to or by hin, unless such examination and reading 

are waived by the witness and by the parties. 

• > 

Any changes in form or substance which the witness 

desires to make shall be entered upon the deposition by the 

officer with a statement of the reasons given by the witness 

for making them. 

The deposition shall then be signed by the witness 
unless the parties by stipulation waive the signing or the 
witness is ill or cannot be found or refuses to sign.” 

That is word for word what the rule provides. 

Changes, says the law, in a deposition can willfully be made 
only, and I emphasize only, in accordance with the terms of 
this rule. 
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That is what the cases decided by the Judges in- 


3 

1’ 

• 

terpreting the rules have held. 



Accordingly, while the right of a witness to change 


5 

his testimony is clear, he has no right to make any changes 


6 

on his own. Rather any changes must be entered by the 


7 

officer before whom the deposition was taken. 


8 

Moreover, the original testimony must appear in 


9 

the deposition, together with the changed testimony so that. 


10 

says the law, "If the deposition is used at the trial a true 


11 

picture will be presented." 


12 

Where a witness fails to make changes in his testi¬ 


13 

mony at the time he reads it over,such failure cannot be 


14 

* 

held against him absent a showing that he was aware of his 


15 

right to make the desired changes, and that he had adequate 


16 

opportunity to make them. 


17 

So if in fact this defendant was not informed that 


18 

he had the right to have recorded any change — 


i 

19 

MR. DANAHAR: Excuse me, your Honor. You said 


20 

"defendant". 


21 

THE COURT: Will you read it to me, Mr. Court 


22 

Reporter? 


23 

[The record was read] 


24 

THE COURT: Thank you, Mr. Danahar. 


25 

So if this plaintiff, this witness, was not 
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• 

informed that if there were any changes he wished to make 


3 

in his deposition there was a method available to have such 


4 

changes recorded, if he was not aware of it or made aware 


5 

of it, he cannot b* held accountable for not making the 


6 

change in the deposition. 


7 

Now, Mr. Cohen, I owe you at least the courtesy 


8 

to give you a chance to say what you have been trying to 


9 

say, and I have been asking you to hold off until I got 


10 

through. 


11 

MR. COHEN: Thank you, your Honor. This is 


12 

difficult for me to say, but with all due respect I must 


13 

take exception to the proceedings we have had so far today. 

• 

14 

•* 

and I would like to have my exception and objection noted 


15 

on the record. 


16 

Again, sir, with all due respect I must renew my 


17 

motion for a mistrial that I made yesterday afternoon. 


18 

THE COURT: The motion is denied. 


19 

Is there anything you wish to say, Mr. Danahar? 


20 

MR. DANAHAR: No, your Honor. 


21 

THE COURT: Very well. 


22 

MR. COHEN: Now, if your Honor please, may I ask 


23 

that that original transcript of Mr. Anderson’s deposition 


24 

be received in evidence. 


25 

THE COURT: Of course. Is* there any objection? 
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You were going to offer it yesterday. 

MR. DANAHARs Yes, I do object to having it marked 
in evidence, your Honor. 

MR. COHEN: I told Mr. Danahar I plan to read the 
entire deposition to the jury in view of the testimony 
Mr. Anderson gave yesterday. 

THE COURT: Then we will have to talk about it. 

You know, Mr. Cohen, when a Judge says to you and to your 
opponent, gentlemen, I would suggest that you get together 
and decide ..;*at portions of the deposition you wish to read 
to the jury, you don't suddenly get up the way you do with¬ 
out telling me. Judge, we got together, we sat down, and 

■* 

give him a chance to record why he objects to any portion, 
etc. You don't suddenly announce it that way and don't give 
me a chance to find out what there is abrewing. I have 
never read it. 

Now, we will hold that up until we in the proper 
way sit down and talk about it and give counsel 
opportunity to tell me what is on his mind. A deposition 
doesn't necessarily go in in its entirety if there is not 
good reason for it. If it all should go in, fine, I was 
the one yesterday who suggested that possibly it would be 
best to put in relevant portions of the deposition. And I 
was the one who asked you to get together last night and 
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see if you could arrange what parts would go in. 

Suddenly I am not told what you decided upon, I am 
suddenly confronted with a motion, I want to put the v/hole 
deposition in, and then the answer, there are certain parts 
I don't think ought to go in. 

Well, I have got to know what those parts are. 

I never saw this thing before, this deposition. Let me take 
a look at it. I will make rulings, and those rulings will 
be rulings of law and no concern of the jury. 

Will you begin your cross-examination. 

MR. COHEN: If your Honor please, may I address 
myself to what your Honor just said? 

THE COURT: Yes. 

MR. COHEN: Mr. Anderson, as I believe it, testi¬ 
fied yesterday that I was picking and choosing from his 
deposition. In accordance with your Honor's suggestion 
made in the robing room after the court session yesterday 
it is my intention now to read the entire deposition of 
Mr. Anderson to the jury so that they see that there was 
no picking and choosing, and so they get the benefit of 
everything that was said on the deposition and full flavor 
of what transpired at that time. 

I submit, your Honor, I have a perfect right to 
use a deposition of an adverse party in that fashion. 
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I may under the law read it from beginning to end. 

THE COURT: Are you through? 

MR. COHEN: Yes, sir. 

THE COURT: What was the reason for that tactic? 

MR. COHEN: I am sorry, sir? What — 

THE COURT: What was the reason for that tactic 
you just employed right now? Did I say anything to the 
contrary? Or did I say you owed it as a matter of courtesy 
to let me hear what your opponent has to say with regard to 
opposition to what he — 

MR. COHEN: I have no objection to that. But I 
understand that the practice is, your Honor, that I have a 
right to start to read, when I come to somet v 7 he objects 
to he has the right to stand up and object. That is the 
fashion, it has always been done to ray experience. 

THE COURT: Well, you are all wrong and you know 
full well you are all wrong. All you want to do is make 
a recital. I will let you make a recital at the appropriate 
time. I don't want you doing things or saying things that 
are contrary to my understanding of what took place. 

I repeat, yesterday afternoon I told counsel that 
I think that substantial portions — Who is that man over 
there? Get up, sir. On your feet. What is your name? 

MR. ARDIZZOIJE: Mr. Ardizzone. 
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THE COURT: Are you a witness? 

MR. ARDIZZONE: No sir. 

THE COURT: Are you interested in this case? 

MR. ARDIZZONE: Just to watch the proceedings. 

THE COURT: Are you a lawyer? 

MR. ARDIZZONE: No sir. 

THE COURT: Well then, you sit there with respect. 
Say anything and do anything you want outside. Did you 
understand what I said? 

MR. ARDIZZONE: Yes sir. 

THE COURT: Get up on your feet when I talk to you 
MR. ARDIZZONE: Excuse me, sir. 

THE COURT: I won't have you show disgust ooenly 
with what I am doing. I know when a man shows it. Do any¬ 
thing you want outside, mister, not in my presence. 

MR. ARDIZZONE: Excuse me, sir. It wasn't my 

intention. 

THE COURT: Well then, behave yourself. 

MR. ARDIZZONE: Yes sir. 

THE COURT: Come forward. Come forward. Give 
your name and your address for the record. Stand rig.t 
there. What's your name? 

MR. ARDIZZONE: Roy Ardizzone. 

THE COURT: Where do you live? 
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MR. ARDIZZONE: 2047 East 13th Street/ Brooklyn. 

THE COURT: Are you known to these parties? 

MR. ARDIZZONE: Which parties? Excuse me. 

THE COURT: The plaintiff or the defendant? 

MR. ARDIZZONE: To Mr. Cohen. 

THE COURT: What have you got to do with Mr. Cohen? 

MR. COHEN: May we approach the bench, your Honor? 

THE COURT: No. I want this out in the open. 

What have you got to do with Mr. Cohen? 

MR. ARDIZZONE: I'm with the carrier. 

THE COURT: You are with the carrier? 

MR. ARDIZZONE: Yes, sir. 

* 

THE COURT: Sit down. 

MR. COHEN: I respectfully ask for a mistrial, if 
your Honor please. 

THE COURT: Denied. Let the record show that 
yesterday afternoon, on the record, I pointed out that 
Mr. Cohen possibly inadvertently had given the jury the 
impression that this witness had been aware that he had the 
right to change any answer in the deposition, and that he 
didn't do it. And I said repeatedly to Mr. Cohen, you know 
full well that if the witness wasn't told about it he could 
not possibly have made any change. 

I then turned to Mr. Danahar and I said, what 
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2 

about it? Did you tell Anderson that he could make any 


3 

• 

change he found necessary, or have it recorded? And he 


4 

said, no. And he repeated it before you. this morning. 


5 

I then said, yesterday afternoon, gentlemen, I 


6 

think it best that you sit down, in fact, I direct you to 


7 

sit down as lawyers should and go over the deposition and 


8 

see what portions of the deposition you can agree on should 


9 

be placed before the jury. They shouldn't be loaded down 


10 

with things that aren't pertinent. In a deposition there 


11 

is a lot of material sometimes that is not relevant. 


12 

Both of them promised they would do so. I then 


13 

said, now, look, if there are portions that you disagree on 


14 

I will have to resolve it. See what you can, however, agree 

* 

15 

upon. 


16 

You heard it. You were here. I made it clear 


17 

to Mr. Cohen right in your presence that that was what the 


18 

agreement was last night, and I was to be told this morning 


19 

what portions they agreed on and what portions they didn't 


20 

agree on. 


21 

Instead Mr. Cohen stands up and says, I want to 


22 

put the whole depositon in evidence. Mr. Danahar said the 


23 

whole thing shouldn't go into evidence, and I object to 


24 

certain parts of it. 


25 

I then said, as the record will show, you should 


1 
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have first told me, Mr. Cohen, what you people had agreed 
on pursuant to my direction, and what you did not agree on. 
You don't suddenly ignore what the Judge said you were to 
do, and then say, I offer it in evidence. That can be done 


later. 


Right now I want to know what they did with my 
direction, and I want to know what Mr. Danahar has to say 
with regard to any objections. Therefore I say it was 
totally unnecessary for Mr. Cohen to get up and make his 
last recapitulation of what was already clear. That is 
the status of the record. 

I will excuse the jury and take up these questions 

* 

of law. What did you want to say before the jury leaves? 

* MR. COIIEN: I would like to say for the record 
that unfortunately I am placed in a position of confrontatior 
with the Court which is, I believe, an unfortunate thing. 

A climate has been created in this courtroom where I cannot 
possibly properly represent the interests of my client. 

I regret very much it has come about, your Honor. We have 
known each other for a long time. I sincerely regret under 
all the circumstances I am really compelled to renew my 
motion for a mistrial. I don’t think I can properly do 
justice for my client in this case. 

THE COURT: Very well, that is your opinion. 
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I see no reason why a Judge should not have the right to 


say what he thinks, and I intend to say it as long as I 


draw a breath. 


You may not like it, sir. I say again to you. 


that you were wrong. 


MR. COHEN: May I also state for the record, your 


Honor, that I attempted to see your Honor before your Honor 


came to the bench at 10:00 o'clock this morning and was 


advised by the Clerk of the Court that your Honor would not 


see counsel until he came into the courtroom. 


THE COURT: That is right, because you asked to 


come in a minute before the jury was due here, and I told 


you yesterday that they come first. When they are here they 


come and I am here to greet them. Don't give me any more 


argument. Please sit down. 


Ladies and gentlemen of the jury, will you please 


leave the room and let me take up the matter of this deposi¬ 


tion. 


[Jury leaves the courtroom) 


THE COURT: Now, sir, the jury is not here. I 


want you forward. Come here. Stand right there. What's 


your name? 


MR. ARDIZZONE: Roy Ardizzone. 


THE COURT: With what company are you? 
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case, and I'm here to get an education along those lines. 

THE COURT: And you have had no concern with this 
particular case? 

MR. ARDIZZONE: The case was in existence before. 
THE COURT: I didn’t ask you that. Sure it’s been 
in existence. Did you touch the case? 

MR. ARDIZZONE: Yes, I have touched the case. 

THE COURT: You knew that was the purpose of my 
question a minute ago. 

MR. ARDIZZONE: Well, I have had nothing to do 
with the handling, sir, of doing anything. Only thing is 

to get the trial and everything back to Mr. Cohen. The 

* 

case has been developed since ~ 

THE COURT: Now, Mr. Ardizzone, I want you to know, 
and I want the record to show that you distinctly showed 
in my presence a disrespect by slumping in your seat and 
turning your head with disgust. 

I have been a fact finder for forty-five, fifty 
years. I have disbarred lawyers in my time and helped re¬ 
move Judges. I have exposed crooks in Government and in 
private industry. I’m a pretty good fact finder, and I know 
when a man misbehaves in my presence. 

MR. ARDIZZONE: May I make a comment, sir? 

THE COURT: No. I want the record to show that 
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I intend to explore this further. You will show respect, not 
for me, I don't care about your respect, mister, but for 
the courts. Some of you fellows act like cheap bail bonds¬ 
men. You belittle the courts. You belittle Judges. You 
sneer. You snort. 

Now, what do you want to say? 

MR. ARDIZZONE: I'm sorry if I gave that impression 
believe me. That was not my intent. 

i 

THE COURT: You are false. It was your intent 
and you clearly displayed it. And I may very well hold you 
in contempt. 

MR. ARDIZZONE: I'm sorry if I gave that impression, 
but it's — 

THE COURT: You are not sorry. That is hypocritical. 
You are just using your mouth. I repeat, your denial is 
false. 


Where do you live? 

MR. ARDIZZONE: 2047 East 13th Street. 
THE COURT: East what? 

MR. ARDIZZONE: East 13th. 

THE COURT: Here in Manhattan? 

MR. ARDIZZONE: Brooklyn, sir. 

THE COURT: Any apartment number? 

MR. ARDIZZONE: It's a private house. 
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THE COURT: All right. When you sit down hereafter 

# 

remember I don't have to take any rot from you or anyone 
else. I don't want to, have tcv allow anyone to interfere with 
the due administration of justice, whether by gesture, 
whether by anything that a jury may see, and influence the 
outcome of the case or anything like that. And I am calling 
it when I see it. 

MR. ARDIZZONE: Yes sir. 

THE COURT: And I have called you on it. Sit down. 
Now, Mr. Danahar, what is there about the deposi¬ 
tion, what parts cf the deposition do you find objectionable 

insofar as Mr. Cohen's offer to introduce the entire deposi- 

% 

tion into evidence? 

MR. DANAHAR: May I say this, your Honor, as you 
already stated when we left the robing chamber last night, 
you directed us to try and agree on what portions of the 
deposition each party would want to read in. I left the 
robing room, I came out here into the courtroom and I said 
to Mr. Cohen, may we now sit down and see what we can agree 
upon? And Mr. Cohen took the position, well, I don't know, 

I'd have to read through it. And I said, well, suppose we 
meet tomorrow morning at 9:30 and we will decide upon that. 

I arrived here not at 9:30, your Honor, it was 
approximately twenty-five minutes to 10:00, but Mr. Cohen 
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was not here. When he did arrive, I don't know the exact 
time, but I think it was perhaps ten minutes later or so, 

I then brought up the subject of what we were going to agree 
upon, and at that time I was informed he intended to read 

the entire deposition, so there was no use of any further 

< 

discussion as to what we should read, and I told him at 
that point that I was going to object to the reading of 
the entire deposition, and called to his attention the 
direction your Honor had given that we should only deal 
with those portions of the deposition that were pertinent 
to what took place here yesterday. 

THE COURT: All right. 



Now, Mr. Cohen, you heard Mr. Danahar. 

MR. COHEN: Yes, sir. 

THE COURT: What about it? Is there any correctioni 
Is what he said so? 

MR. COHEN: Yes. From a slightly different pro¬ 
spective, may I present the situation, your Honor? 

THE COURT: Yes. 

MR. COHEN: When we left your Honor yesterday 
afternoon Mr. Danahar and I had a discussion <>s to what 
should be read in and what might be objectionable. I said 
to him I would like to have an opportunity to read this 
through overnight to see if I have any objection to any 
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part. And if I haven't, I will so advise you in the morning 
And we did in fact agree to meet here at 9:30 to dispose 
of that situation, as well as to exchange some records 
pursuant to yoar Honor's other directions. 

I regretfully did not arrive here at 9:30. I 
arrived here at 9:40, if your Honor please. I saw 
Mr. Danahar and I said to him, I have read this deposition 
over, I have no objection to any part and I intend to read 
the whole thing. And that, it seemed to me, obviated the 
entire problem. 

If your Honor please, my concern is twofold. 

Yesterday Mr. Anderson testified to two things: One, he 

% 

said that he — he professed not to have understood some 
of the questions that were asked him on the deposition, 
and he attempted to avoid some of his answers in that regard, 
In addition he said that he was nervous and up¬ 
set on the deposition. Now, my purpose in reading this 
entire deposition is to show the jury that the questions 
asked on the deposition were not legalese, technical 
questions, they were very simple, basic English readily 
understandable by Mr. Anderson or anybody else with his 
amount of education and upbringing, and that the answers 
given were also simple, easily understood. 

That in many respects the answers did dovetail 
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with his testimony, but that in other very material, respects 
his testimony in the courtroom is radically different from 
that which he said upon the deposition. 

I wanted to give this jury, and I still want to 
give this jury, the entire flavor of what transpired on 
the deposition so that they are able to make a judgment on 
his statement yesterday that he was nervous, or didn't 
understand. 

THE COURT: Isn't that what I said in substance 

yesterday? 

MR. COHEN: Absolutely, *our Honor, and I am 
trying to comply with your Honor's — 

THE COURT! No you didn't. ' You did not. I was 
the one who said exactly what you are saying now. 

MR. COHEN: That's right, sir. 

THE COURT: And you are saying it as though you 
thought of it. 

MR. COHEN: Oh, no. Judge, I don't mean to take 
pride of authorship in that, and I didn't say that. 

THE COURT: Now look, mister, I'm getting incensed. 
y° u bring along a ruffian into the courtroom. I don't 
say that you conspired with him to have him behave the way 
he did in my sight. You are above that. But you did not 
comply with what I directed, and anybody who comes in here 
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at 9:45 or 9:40 to do a iob that I layed down is dead wrong 
and should never have allowed that to happen. There is no 
reason why this wasn't completed between you gentlemen last 


night. 


\ 


If you wanted to let it go until this morning you 
should have given yourselves ample time to do it thoroughly. 
I am not supposed to pickup your mess, your oversights, your 
failures that you can detect as well as I. You have an 
obligation to the plaintiff and you have an obligation to 
the defendant and you have got to do everything right, not 
this come today, come tomorrow attitude. 

The record shows that the way this was done is 
deplorable, a^d I regret that the Court got such short 
shrift at the hands of counsel on both sides. 

Let the record further show that Mr. Cohen saw fit 
to say in front of the jury that he asked to come to see 
the Judge a minute or two before 10:00 o'clock, and I have 
already answered that and I would like to also add that when 
he asked permission to come to the side the very first thing 
he said, when I inquired what else is there, he didn't 
mention anything with regard to the deposition, as the 
record will show, and at the side bar I said, is there any¬ 
thing else, and he said, no, thank you. 

Short recess. 
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2 

whatever I did not have, so I could make sure that I had 

• 


a 

everything. We had breakfast. I invited him to come along 


4 

to court to see how the case was progressing. He said he 


5 

would like to do that, and he came to court with me for 


6 

that purpose. 


7 

THE COURT: Are you through? 


8 

MR. COHEN: Yes, sir. 


9 

THE COURT: Didn't you say something about his 


10 

contact with the case and his work on the case to some 


11 

extent? 


12 

MR. COHEN: I say he is in charge of the compensa¬ 


13 

tion claims department which made the medical and maintenance 

- 

14 

payments to Mr. Anderson. 


15 

THE COURT: Yes. 


16 

MR. COHEN: But I think in large part, if not al¬ 


17 

together, those payments were made before Mr. Ardizzone 


18 

came to the company. 


19 

THE COURT: Yes. But didn't you also say to me 


20 

that he had under his jurisdiction this particular case — 


21 

MR. COHEN: Yes, he's in charge of the department 


22 

that has the file. 


23 

THE COURT: And he had contact with that file. 


24 

MR. COHEN: It is hie department that has that 


25 

file. It comes within that department, yes sir. 
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THE COURT: All right. All right, I wanted the 

record to show that. 

‘ 

MR. COHEN: I think I am accurate in that. 

THE COURT: In your presence. Out. Out. Stay 

outside. 

(Mr. Ardizzone leaves the robing room] 

THE COURT: Let the record also show that in 
further discussion in the robing room Mr. Danahar revealed 
that it has been sometime since he went through the entire 
deposition and that he would like very much to have an 
opportunity to read it before he states his position in 
opposition to Mr. Cohen's offer of the deposition into 
evidence in its entirety. And I have'said that he may have 
that opportunity, and that we will let Mr. Anderson step 
down until Mr. Danahar has completed the reading of the 
deposition during luncheon, and in the meantime we should 
go on with some other phase of proof. 

That is it, is it not? That is the way it stands? 

MR. DANAHAR: Yes, except this, your Honor: If you 
recall yesterday I was just about to put in my proof on 
lost wages of the plaintiff. If you will recall I asked a 
question of what the pay of a deck hand was, and so on, and 
you suggested, well now, don't go into that at this time, 
get together with Mr. Cohen. 
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HIE COURT: Because that is always done almost 
without exception. 

MR. DANAHAR: Yes, sir. So that is the only part 
of my case that I want to put in, the lost wages of this 
man up to the present. 

THE COURT: Well, Mr. Cohen is not going to object 
to it, are you? 

MR. DANAHAR: Well, I spoke to him about that this 
morning and we got nowhere. 

MR. COIIEM: I just received Mr.Anderson 1 s weekly 
earnings record with Great Lakes. I have them by week, by 

quarter and by year. He started to work for Great Lakes in 

% 

1968. I have every cent he made while working with us from 
that time up until the present. I would expect that those 
records could be offered in evidence and the figures would 
speak for themselves. 

MR. DANAHAR: Well, it's more than that, your 
Honor. It's a question of establishing how long he was out 
of work after the accident, immediately after the accident, 
which was approximately nine months, and what his lost wages 
were during that time. 

THE COURT: Well, if he doesn't want to stipulate 
we are just going to have to spend time putting the proof 
in. If he won't give you what you think you want, then go 
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ahead with your proof, that's all. 
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MR. DANAHAR: It's as simple as that. 

THE COURT: Sure it is simple, but he doesn't want 
to do it. That's it. And so you go ahead with your proof. 
I/- not time I have had it. One would think that 

a thing like that would take a little extra time and counsel 
could work out something, if not all of it, most of it, and 
say to the Court, this much we are prepared according to our 
inquiry to concede on this issue; on that issue we have doufr 
and, therefore, I can't enter into any stipulation. 

In fact, I am not going to allow Mr. Cohen to 
decide whether he is going to fulfill what the Court re- 
quested. I am going to direct that he state on the record 
at the appropriate time before the close of today to what 

extent he will stipulate with respect to the issue of lost 
wages. 

Do you understand that, Mr.Cohen? 

MR. COHEN: I understand what your Honor is saying, 

yes. 

THE COURT: Hill you do that, sir? 

MR. COHEN: Judge, I have a problem in doing that, 
if I may explain, because this man had a subsequent accident 
and we haven't questioned him fully about it. He said his 
hand was casted for fully six weeks, as I recall his 
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testimony, and that is during a period cf # time when I think 
he may be claiming some loss of earnings. 

Now you see I have no problem in stipulating how 
much he earned in 1968, 1969, 1970, 1971, 1972, each year. 

I have those records. No problem at all. 

The jury can then take those yearly figures and 
see how much less he earned in any year Mr. Danahar is 
talking about, just subtract the numbers. 

MR. DANAHAR: I wasn't even going to put in the 
prior years. I was just going to ask him, how long were 
you out of work from the date of the accident — when did yot 
first return to work after the accident. 

THE COURT: Well, you have already asked him that. 

MR. DANAHAR: Right. Then I'm going to ask him, 
what were you earning at the time of the accident. 

THE COURT: Then ask him that. 

MR. COHEN: That is an oversimplification, if I 
may, your Honor, for this reason: These men do not work on 
a yearly salary. They work, as he said, they work when work 
is available, and there are times when work is not available. 
They don't work the ~ 

THE COURT: Mr. Cohen, I ask you to be good enough 
down with a representative of the casualty company 
and please toll me to what extent there will be a stipulation 
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with regard to this issue and what you can't stipulate I 
would like you to clearly state it so that we can take proof 
from the plaintiff. That is all there is to it. That is 
the best I can do under the circumstances. 

I see no reason why a Court has to go through all 
of this because counsel do not feel inclined to sit down 
and somehow get this issue resolved. As a matter of fact, 
it should have been resolved before the trial. It very 
often is by lawyers who are on the job, so to speak, on both 
sides. They do not saddle the Court and the jury with a 
lot of proof on things that are really bookkeeping entries 
and can readily be conceded. 

b 

It is really unfair. I don't say that that is 
what you intend doing, but that is the net result of what will) 
be accomplished here if there isn’t a clear-cut statement 
with regard to the extent to which a stipulation of that 
nature can be entered into. 

Very well, gentlemen. 

MR. COHEN: May I ask Mr. Danahar to stipulate 
with me to the yearly earnings that Mr. Anderson made while 
working for Great Lakes? I have those figures. I could 
show him the data. 

THE COURT: That is what you are supposed xj get 
together on. 
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MR. DANAHAR: I will stipulate to that. 

THE COURT: Certainly you will. All right, gentle¬ 
men, you go outside and we will call the jury in shortly. 

Let the record show it is now 11:35. 


Honor? 


MR. COHEN: May we have a few moments recess, your 


THE COURT: Yes. 


(In open court - jury present] 

THE COURT: Ladies and gentlemen, there have been 
many matters that have been discussed in your absence. They 
deal with legal points, and you have no concern with those. 
But they do take time, and counsel are just as much as I 

I 

disappointed that you have to wait. 

Now, they have got to do their duty. That is what 
they are here for. That is what the lawyers were engaged 
to do. The plaintiff had a right to get his lawyer, the 
defendant had a right to get his and they have got to fight 
it out. 

In certain cases, especially tort actions, of 
which this is one, emotions sometimes run high. There is 
no truth that I have ever known comes out by limpid perform¬ 
ance. Truth comes out usually by hammer blows, and that 
is what the lawyers are here to do. 

It is perfectly natural that when the Court makes 
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a ruling that counsel does not share, counsel has a perfect 
right to say so on the record because if he doesn't he loses 
his opportunity. He can't say, I should have. 

Mr. Cohen did it and did it respectfully. I have 
no quarrel with either one of them personally. They are 
doing their job according to their lights, and the fact 
that we disagreed, that has been going on from time imme¬ 
morial. 

All we have to bear in mind is that, number one, 
they must do their job, you must do yours, and I must do 
mine. I am presiding here and I am the judge of the law, 
and when I make rulings I don't want anybody to hail them 
as great pronouncements, but I will not stand for any show 
of disrespect. That is the reason why I had to call that 
man from the audience and take him to account. 

But, insofar as the lawyers are concerned they are 
doing their job according to their lights, and so remember 
you are not trying the lawyers, your concern is with this 
plaintiff and with this defendant. 

Mow, gentlemen, after further reflection, Mr. Cohenl, 
do you think that it might be best to give Mr. Danahar a 
chance to go through more in detail the deposition so that 
we can make a ruling on your offer of the entire deposition? 

MR. COHEN: Yes, sir, I think that would be proper. 
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2 

THE COURT: And you would have a perfect right to 


3 

1 

go on and question this witness with regard to the deposition 

l • 

| 

I 4 

If it goes in whole or in part, you have a perfect right 

1 

5 

to question him and you can do that after Mr. Danahar has 


6 

had a chance to go through it with the detail that he insists 

1 1 

7 

and properly so. 


8 

MR. COHEN: Yes, sir. 


9 

THE COURT: So are you still of the opinion that 


10 

it might be a good idea to let Mr. Anderson step off and 


11 

come back after Mr. Danahar has decided what position to 


12 

take with regard to the deposition? 


13 

MR. COHEN: Yes, I think that would be a good idea, 

> 


14 

your Honor. 


15 

THE COURT: All right. 


16 

Step down, Mr. Anderson. 


17 

(Witness temporarily excused] 


18 

THE COURT: Mr. Danahar, would you be good enough 


19 

to call your next witness. 


20 

MR. DANAHAR: Yes, your Honor. I will call 


21 

Mr. Ducey. 


22 



1 

23 

24 

25 
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EDWARD DUCEY, called as a witness 

by the plaintff, being first duly sworn, testified 
as follows: 

THE COURT: Mr. Ducey, you have just been sworn 
and the jury wants to hear your testimony, and I say this 
to every witness, not just to Mr. Ducey: You are in a 
courtroom. You must answer questions that are put to you 
and you cannot talk here the way you would outside. There 
are rules of evidence, you understand. 

THE WITNESS: Yes, sir. 

THE COURT: So the rule that the Judge must lay 
down to a witness is just simply this: Keep your voice up 
so that they can hear you. Next, answer just the question 
that is put to you. You don't volunteer anything. You are 
likely,if you do volunteer,to spoil the whole case, and I 
will have to have a new trial, we will have to start all over 
again. 

You understand that? 

THE WITNESS: Yes, sir. 

THE COURT: Thank you. 

DIRECT EXAMINATION 
BY MR. DANAHAR: 

0 Mr. Ducey, what is your occupation? 

A I l m a dredge operator on the Dredge 50. 
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Q Dredge No.50. Is that the dredge that Michael 
Anderson was also a crew member on in October, 1970? 

A Yes, sir. 

Q How lonq have you been a dredge operator? 

A Twenty-nine years. 

Q Would you tell us what the duties of a dredge 
operator are? What work he does. 

A Well, we operate the machine and when the captain 
is not there we supervise the operation. 

Q In addition, when you say you operate the machine, 
what do you mean by that? 

A Well, the machine in general, the deck work, the 
bucket, running the backet up and down, the crane. And we 
also have the deck mate — actually I operate the crane. 

Q By that you mean you manipulate the controls which 
control the clamshell bucket? 

A Yes, that's right. 

Q As to whether it goes up or down; is .hat correct? 

A That's correct. 

Q And whether the crane moves from side to side; is 
that correct? 

A That's correct. 

Q You do that in a particular place on the dredge, 
do you? 
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A Yes. The operator's cab. 

Q And the operator's cab is part of what? 

A It's part of the cab body of the overall crane. 

Q On what side of the vessel is this cab where you 
handle the controls? 

A On the starboard side. 

Q I show you Plaintiff's Exhibit 2-B; can you point 
out to us the cab that you are referring to, the operator's 
cab [handing]? 

A Yes; it's right over here [indicating]. You can 
see somebody in there. 

MR. DANAIIAR: May we have that marked, your Honor, 
with the letters OC indicating the operator's cab? 

THE COURT: Will you do that, Mr. Ducey? Please 
take your time before you mark it so you don't make any 
mistakes. 

THE WITNESS: It's pretty small, I don't know if 
you can see. 

MR. DAN Ail Does your Honor wish to see that? 

THE COURT: No, not right now. 

THE WITNESS: Do you want it bigger? 

MR. DANAHAR: I'm afraid it isn't quite clear, 
your Honor. 

THE COURT: Make it larger, that's all. Very simple. 
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2 

j BY MR. DANAHAR: 

3 

Q 

And the letters "OC" you have piaced over the top 

4 

of the cab; is that correct? 

5 

A 

Yes, sir. 

6 


MR. DANAHAR: May I show this to the jury, your 

7 

Honor? 


8 


THE COURT: Please show it to the jury. 

9 

Q 

Now, Mr.Ducey, you are familiar with the tugger 

10 

winch in the Dredge No.50, aren't you? 

11 

A 

Yes, sir. ; 

12 

Q 

Is this cab that you referred to outside of the 

13 

cab in which the tugger winch is located?. 

14 

A 

Well, there's a bulkhead in-between, it bulkheaded 

15 

off, yes. 


16 

Q 

So that it's outside of where this tugger winch 

17 

is located? 

18 

A 

Yes. 

19 

Q 

Now, when you are not engaged in operating the 

20 

crane and 

the bucket and so on, is there other work that 

21 

you do? 


22 

A 

Well, if there's any breakdowns on the machine I 

23 

get out of 

the cab and either help or supervise if the 

24 

captain is 

not there, whatever it takes to get the machine 

25 

going again. 
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Q Do you also sometimes handle the lines and cables 
and wires connected with the various winches? 

A If the occasion arises, yes. 

Q Michael Anderson was a crew member on the No.50 in 
October of 1970, and you knew him as crew member; i 3 that 
correct? 

A That's correct. 

Q How long had you known Michael Anderson? 

A In 1970 I guess roughly about two years at that 
time, or three years. 

Q Do you know what status he started out with Great 

Lakes? That is, what kind of a job he had. 

* 

A Well, the first I met him he was a deck hand. 

Q Do you know whether or not he advanced himself 
from deck hand to a higher rating? 

A Yes. I don't know exactly what it was, but in the 

course of the time I was on there we had made him the relief 
mate, which is the process, you know, taking you from deck 
hand to the mate's job. 

Q Was that before October 1970 that you made him a 

mate? 

A Yes, 3ir. 

MR. COHEN: He said a relief mate, your Honor. 

MR. DANAHAR: Relief mate, your Honor. 
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THE WITNESS: Yes. 

Q What was the basis upon which you made him a relief 


mate? 

A Well, generally it's between the operators on the 
machine, who is the best deck hand, if you need a mate. 

And if one quits or gets sick, or for some reason leaves 
the job, we make the most qualified man, or make the recom¬ 
mendation, it's always up to the company and the union, we 
don't hire or fire, but we make the most qualified man on 
the deck the mate. 

THE COURT: I have heard the answer. Next question 

Q On that basis you selected Mr. Anderson? 

* 

A Correct. 

Q Now I address myself to the date of October 18, 
1970, at which time Dredge No.50 was out at Pier 80 here on 
the Hudson River. 

Were you aboard on that day? 

A October 18th? 

Q October 18th. 

THE COURT: When Anderson got hurt. 

A Oh, yes, when Anderson got hurt. Yes. 

THE COURT: That was October 18, 1970, it has 
been established here. But you were there on the day that 
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THE WITNESS: That's right. 


.i i •* 


Q In addition to yourself, Capt. De Graff was aboard 
and Mate Ramos and Mr. Anderson himself and his brother, 
Bruce Anderson; is that correct? 

MR. COIIEN: I have to object, your Honor. May we 
have the witness tell us, instead of counsel telling us. 

THE COURT: The objection is sustained. Who was 
on board that day as you best remember? 

THE WITNESS: To ray knowledge, Capt. De Graff, 
Ramos, Mike Anderson, Bruce Anderson, myself and I had an 
engineer there, but I'm not sure whether it was Norman, my 
regular engineer, or Howie Hansen, the chief engineer. But 
I definitely had either one there. I don't recall which 
one it was. 

Q • When you say Norman, is that his first name or 

l 

his last name? 

A That's his first name. Norman Hebert is his last 
name. He's my regular watch engineer. 

Q When you reported aboard the vessel was there a 
work assignment handed out? 

A Yes. 

Q Who gave the assignment as to what work was to be 
done on October 18, 1970? 

A Capt. De Graff. 
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2 

Q What was the assignment that he gave? 


3 

A To turn my main hoist wire, my closing wire, end 


4 

for end. 


5 

Q After was the whole crew present when that order 


6 

was given, or was it just given to you and the mate, or who? 


7 

A I don't .really know. 


8 

Q Was it given to you? 


9 

A Yes. 


10 

Q And after you received that order what did you do? 


11 

A Proceeded to follow what he wanted. I had the 


12 

engineer start the engines up, it was warmed up and we have 


13 

to get power to lay the bucket over on the barge he was 


14 

> 

going to put it on, lay it flat so we have a place to rest 


15 

it and start turning the wire, take the wire off the bucket. 


16 

Q You are talking now about taking the closing wire 


17 

off the drum in the cab and bringing it down to the deck; 


18 

is that what you're talking about? 


19 

A Yes. Well — 


20 

Q When you first start? 


21 

A Yes. 


22 

Q Now, who was engaged in that operation of taking 


23 

the closing cable off the drum from the cab to bring it down 


24 

to the deck? 

• 

25 

A Myself, Ramos and the two Anderson brothers. 
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° A,ter you « ot ^ down to the do v 
going to do With it? What were you 

A the end that was on the buchet a d 

baCk “ P «» »oo« and put that . 

wire drum. the hoist drum, close 

0 *nd the end that had been on th 
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bucket. fc goes on the 

0 ThBre C “" e • ti-e when it was 
bbi. closing wire back UD M ne oo«ary to bring 

the drum and the cab- ls th ^ ^ and do "n to 

' is that correct? 
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THE COURT: I wish you would. 

TIIE WITNESS: This was a Sunday, this is not a 
normal workday. This is a maintenance day. 

THE COURT: Yes. 

THE WITNESS: So therefore the dredge wouldn't 
be in operation, and we just had a maintenance watch aboard. 

THE COURT: Yes. 

Q So that left you with how many men to complete 
this operation? 

A Two and myself, three men. 

THE COURT: Would you mind giving the names, 
please, even though it is repetitious? 

THE WITNESS: Yes. Myself, Ed Ducey, Artie Ramos 

and Mike Anderson. 

THE COURT: All right. 

Q Where did Mike Anderson go in connection with this 
operation that you were starting? 

A He went up into the crane where the tugger motor 
was located. 

THE COURT: Mr. Ducey, what do you call that 
particular enclosure «» distinguished from the other en¬ 
closure that you referred to? Is there a name for it? 

THE WITNESS: It's just a cab body. A cab body 
as far as I know. I 


SOUTHERN district court REPORTERS. U.S. COURTHOUSE 
POLEY SQUARE. HE* YORK. N.V. CO 7-ASM 








A 3I8 


318 


camdc S5 Ducey - direct 

THE COURT: And where you operate isn't that also 
a cab body? 

THE WITNESS: That's still — no, sir, that's 
still part of the cab body itself, but it's bulkheaded off. 
It's the operator's cab in the cab body. 

TIIE COURT: Fine. Now I have got it. 

THE WITNESS: It's all one unit. 

THE COURT: Yes. 

BY MR. DANAIIAR: 

Q Where this drum, this closing wire drum is located 
and where the tugger winch is located, that is referred to 
as the cab; is that correct? 

» 

a 

A It's the cab body. 

THE COURT: All right. 

Q The cab body. Now, Mr. Anderson was up in the 
cab body; is that correct? And what was his job supposed 
to be up there? 

A To operate the tugger motor to pull the closing 
wire back up through the boom shivs. 

Q And where did you remain? 

A I was still down on the deck of the scow where 
the bucket was located. 

Q And where was Ramos? 

A He was there with me, as far as I can recall now. 
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or 


Q When Anderson was up in the cab — 


TIIE COURT: Please make it clear. We all know — 
MR. DANAHAR: The cab body. 

THE COURT: Michael Anderson. 

MR. DANAHAR: That's right. Excuse me, your Honor 

Q When Michael Anderson was up in the cab body, and 
while he was standing at the tugger winch to operate it, 
would it be possible for him to see out on deck? 

A No, sir. 

Q Would it be possible for him to see either you or 
Ramos down on the scow? 

A No, sir. 

* 

Q What is the only way that he could have seen you 
and Ramos down on the scow? 

A As I explained, this was not an ordinary day, 
this was a maintenance day and we have to follow the orders 
to the maintenance. Ordinarily we — 

MR. COHEN: If your Honor please, I don't believe 
we are getting a responsive answer to a question which was, 
what was the only way he could see. 

THE COURT: The objection is overruled. Go ahead 

Mr. Ducey. 

A The only way he could see, if I had another man 
up in the crane to give him a visual signal that he took 
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2 

from the man on the deck that it was all right to go ahead 


3 

B, 

on the wire. 


1 

THE COURT: But there was no such person on that — 


5 

THE WITNESS: No, sir. 


6 

THE COURT: Is that right? 


7 

THE WITNESS: That's right. 


8 

Q And this other man, where would he be stationed 


9 

up in the cab body to give the signals, to accept signals? 


10 

A I had told Brucie to go up there. 


11 

Q Yes? 


12 

A He would have been to Mikie's left at the door¬ 


13 

way. 


14 

THE COURT: But he wasn't there? 


15 

, 

THE WITNESS: No, sir. 


16 

l 

THE COURT: He had been sent by the captain to 


\ 17 

do a paint job? 


18 

9 

• 

THE WITNESS: That's right. 


19 

THE COURT: And by Brucie, you mean Bruce Anderson? 


20 

THE WITNESS: Yes, sir. 


21 

Q Mr. Ducey, on prior occasions before this date 


22 

of October 18, 1967 when this same type of operation was 


23 

involved, and particularly that part of the operation where 


24 

you were going to bring the closing wire back up from the 


25 

deck back up to the drum into the cab body, did you ever 
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have three men in that cab body in connection with that 
operation? 

MR. COIIEN: Just a moment, please. If your Honor 

please — 

THE COURT: It is leading. The objection is 
sustained. It is leading. 

How many men, etc., is the way you do it. 

Q On prior occasions before this date of October 18, 
in connection with this same operation of bringing the 
cable back up, how many men were used in the cab body in 
connection with bringing the wire up? 

THE COURT: Now hold it. Whenever the lawyer gets 
up you have to wait. Yes, Mr. Cohen? 

MR. COHEN: If your Honor please, I believe that 
the question is improper unless it first be established 
that there was a standard operating procedure, which I think 
was an objection — 

\ 

THE COURT: Yes, the objection is sustained. Was 
there, etc. 

Q Well, was there a standard operating procedure — 

THE COURT: For that kind of operation which was 
in progress on the day that we are concerned with, to wit, 
October 18, 1970, when Michael Anderson got hurt? 

Was there a standard procedure with regard to 
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that kind of operation? 


THE WITNESS: Well, the only way I can answer that, 
to my knowledge in my experience on these type of cranes the 
irocedure that was followed there was always at least two 
men in the crane, the body of the crane at the time that 
the wir£ was coming back through. At least two. 

THE COURT: And what would they do, sir? 

THE WITNESS: Well, one man would operate the 
tugger and the other man would hold the wire and feed it on 
the drum, on the tugger straight until you had a strain on 
the wire. And once you had the strain on the wire theo¬ 
retically it would follow and he would stand in the door 

b 

and watch the signals from the man that was watching the wire 
that you were reeving up through the boom. 

Q Were there ever on any occasions three men doing 
the same operation? 

THE COURT: In the cab body? 

MR. DANAHAR: In the cab body. 


THE COURT: Performing that identical type of 


operation. 


A Any day but a Sunday I would have had three men, 

I would have had my engineer up there. On a normal working 


day. 


THE COURT: Are you saying that that type of 
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operation would/ according to standard procedure/ require 
three men in the cab body, but because it was a Sunday you 
made do with two men? Is that what you're telling us? 

TIIE WITNESS: No, sir. I didn't think that's what 
he asked me. I’m saying that we never had no loss than two, 
but he asked me if on occasion I ever had any more. I said, 
yes, that I always had three on any day but a Sunday. Be¬ 
cause my engineer has regular maintenance to do on other 
machinery. 

THE COURT: Forgive me, but I don't know the first 
thing about your work. 

TIIE WITNESS: Yes, sir, I understand. 

* 

THE COURT: And I want to learn. I want to under¬ 
stand. I have got to talk to this jury at the right time, 
and I am a little bit confused. 

Would you break that down a bit more for me so 
as to make it clearer? 

THE WITNESS: Yes, sir. I'll have to go into a 
little more detail. 

THE COURT: Go ahead. 

THE WITNESS: We have in the cab of the crane our 
own generator and our own air compressor, and we have a 
supply tank in there which supplies the air to the controls 
which are electric over air. 
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Well, down below we also have two bigger air 
compressors and two bigger supply tanks, and we can run 
this up through the cab through a collector in the center 
pin to give us more air supply into the supply tank because 
these air tuggers take an awful lot of air. And we can't 
keep the tank supplied with air and keep that tugger going 
full force at all times to maintain the proper power you 
need to pull that wire back through tho shiv. 

So, on a normal day I would have, I mean a working 
day, I would have the engineer up there in case the air 
supply got low on that tank in the cab. I would have him 
switch over to give me supply from the air compressors 
down below. That's why any day but that day, and this day 
we had the air coming from the lower engine room up into 
the cab. 

THE COURT: Thank you, sir. 

Next question. 

BY MR. DANAHAR: 

Q Mr. Ducey, what are your average yearly earnings 
as an operator on a dredge? 

MR. COHEN: If your Honor please, I am going to 
object. I don't see the relevancy to tho issues in this 
case. 

THE COURT: Sustained. 
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2 

MR. DANAHAR: Well, your Honor — 

• 


3 

1 

THE COURT: Mr. Danahar, there is another way to 


1 4 

do it, and I am not going to spend time with the jury trying 


5 

to get what this witness's earnings are. 


6 

Next question. 


7 

Q What is the rate of pay, the daily rate of pay of 


8 

all operators? 


9 

MR. COHEN: I object to that, if your Honor please. 


10 

| THE COURT: I will allow it. Generally speaking. 


11 

what is the rate of pay of all operators at the present 


12 

time, and then tell us what it was in 1970. 


13 

THE WITNESS: Well, right today it's $69.94, I 

b 


14 

believe. What it was back in 1970 I really can't — I don't 


15 

know offhand. 


16 

THE COURT: Yes. That $69 plus refers to what? 


17 

THE WITNESS: That's the wages, plus $5.50 a day 


18 

subsistance based on a five-day period. 


19 

THE COURT: All right. Thank you. 


20 

Q Approximately what was it back in 1970? 


21 

THE COURT: If you don't remember, say so. 


22 

THE WITNESS: I couldn't say, because I really 


23 

don' t — <*r 


24 

THE COURT: You can leave that for bookkeeping 


25 

entries. I said that yesterday, and I wish you would carry 
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out what the Court asks. 

Next question. 

Q Mr. Ducey, you are a member of a union? is that 
correct? 


A That's correct. 

Q What is the union? 

A Local 25 of the Operating Engineers. 

Q Is Mr. Anderson a member of the same union? 

A As far as I know, yes. 

Q What are the steps in the progress of a man like 
Anderson who is a relief man? How would such a person be 

I 

advanced from relief mate to steady mate, and so on up? 

A Well, this is kind of complicated work and a kind 
of complicated situation. I would only have to answer my 
own opinion on it, my own experience. 

THE COURT: Yes. 

A I can't answer for anybody else. 

THE COURT: Generally speaking, what is the genera 
way it operates? 

THE WITNESS: Well, if we got a deck hand that's 
pretty adapted to the work and he does what we tell him to 
do and in general he can handle this type of machinery that 
the mate has to handle on the deck, which is really more 
dangerous than the man in the cab has to operate because 
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he s got other men around there, well, wc see how he handles 
these winches, the 'fferent types of power winches and all, 
and he's adept at the work and he can do the work safely and 
most efficiently without us having to get in there all the 
time, well then we recommend him to the captain of the 
machine to make him the next mate when the occasion arises. 
That's my — 

0 Make him a steady man? 

A Right. At the first opportunity. 

THE COURT: Isn't that the same kind of test that 
you apply from one position to another? Whether it's a 
fellow handling sandbags and you want to make him a deck man, 
you just have to ask yourself from what you observed whether 
he could do a job as a deck hand, then you ask when he is 
a deck hand, you ask yourself could he do the job as a mate 
from what you have observed with regard to the way he con¬ 
ducts himself, or the way he handles machinery and that is 
the basis on which you give him his opportunity to go up? 

Is that what you are saying? 

THE WITNESS: That's what I base it on, yes, sir. 

THE COURT: And the next post i 3 the same thing; 
is that right? From post to post? The merit, the ability, 
the capacity? 

THE WITNESS: Well, he has to be able to handle 
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the men he's working with too. 

THE COURT: That is a good point. 

THE WITNESS: He has two other deck hands with 
him, and when the operator is in the cab operating the 
machine he is to oversee all the deck work or anything that 
goes along with the operation of the machine. 

THE COURT: Yes. 

THE WITNESS: You can't stop the machine and walk 
down and say, do this or do that. He has to be qualified 
and be able to tell these other two men what to do. 

THE COURT: All right. There it is. Is there 
anything else now? 

MR. DANAHAR: Yes, your Honor. 

Q And to advance from mate to operator you do the 
same thing, you observe the — 

THE COURT: He said so. Please, I — 

MR. DANAHAR: I think there is a little more to 
it, your Honor, if I can develop it. 

THE COURT: All right, go ahead. 

Q After observing a particular individual who you 
think minht be able to become an operator, then what do you 
do in order to qualify him to become an operator? 

A We follow the same procedure that we follow in 
making him a mate. 
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But isn't there some training involved in that? 


A Oh, yes. 

Q To be an operator? 

A Same training as you have to move from deck hand 
to a mate. You have to bring him up to the operator's cab 
and familiarize him with the operation of the controls up 
there. 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q Do you permit him to manipulate the controls and 
so on, handle the gear? 

A We have to get permission from the company to do 

this. 

Q But you do do that? 

A Yes, sir. 

Q How long did you know Mr. Anderson before this 
accident? 

A Like I say, I think just a couple of years, I 
imagine. 

Q And you worked with him many times over those 
years? 

A Oh, yes. I can't recall dates of them, but he 
must have been my deck hand for about a year at least, 
roughly. 

TIIE COURT: You observed his behavior and his 
conduct and the way he went about the disposition of his 
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assignments; is that right? 

THE WITNESS: Yes, sir. 

THE COURT: All right, next question. 

Q Based upon your observations of Mr. Anderson and 

the way he worked and so on, what is your opinion as to how 

he would have advanced? 

« 

MR. COHEW: Objection. 

THE COURT: On what ground? 

MR. COHEN: It is highly speculative and con¬ 
jectural, calling for too many variable factors. 

THE COURT: The objection is overruled. 

Q You may answer. 

■% 

A Well, I wouldn't have hesitated to break him in 
as an operator myself. 

Q And in your opinion and with relation to the year 
1970, when do you think that he would have reached the 
stage where he would have been broken in as an operator? 

A This is something I can't answer because I never 
did start to break him in, so — some men take longer than 
others, others never make it. 

THE COURT: There is the answer. Next question. 

Q Do you know of any operators of the approximate 
age of Mr. Anderson? 

MR. COHEN: Objection. 
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THE COURT: The objection is sustained. 

Q In becoming an operator -- 

THE COURT: The jury was not born yesterday. The 
point you are making is known to them. They know his age. 

They can reason out whether or not at his age he was making 
fairly good progress. 

Do you have to have proof on that? Next question. 

MR. DANAHAR: Well, what I am trying to develop, 
your Honor — 

THE COURT: Please, counsel. The Judge has said 
it and that's it. You automatically have an exception. 

Q Is age a factor in deciding whether or not a man 
becomes an operator? 

THE COURT: Sustained. He just got through saying 
if he went through the steps to his satisfaction he would 
have made him an operator, or recommended him so. 

Q Did he have to spend any particular period of time 
as a steady mate before being made an operator? 

A No, # sir. 

THE WITNESS: May I say something. Judge? 

THE COURT: Surely. 

THE WITNESS: I don't know who is going to be 
made the operator, I don’t know what he is talking about 
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TIIE COURT: 1 will put it to you very frankly. 

In 197^ if Michael Anderson showed the competency, even 

though he was a young man and you knew his age from the 

records, would you have recommended that if he satisfied 

you as to his competency, would you have recommended he 

be made an operator despite his youth? 

THE WITNESS: Yes, I would have. Yes. 

THE COURT: All right. Next question. 

MR. DANAHAR: No further questions, your Honor. 

THE COURT: All right. We will continue with this 

promptly, ladies and gentlemen, at 2:00 o'clock. 

Announce a recess, please, Mr. Clerk, until 

■% 

2:00 o'clock. 

[Luncheon recess] 

• [In open court - jury present] 

THE COURT: Cross-examination. 

CROSS-EXAMINATION 
BY MR. COHEN: 

Q Mr. Ducey, on October 18, 1D70 you were the 
operator on Dredge No.50; is that correct? 

A Yes. 

Q And the captain was Capt. De Graff? 

A Correct. 

Q For how long before that time had you been the 
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operator on that dredge? 

A Well, to answer it right I had been on it pre¬ 
viously. I had been on it in 1967, then I came back on it, 
I left there and I came back on it in June of 1969. 

Q For how long had Capt. De Graff been the captain 
on that dredge before October 18, 1970, to your knowledge? 

A I really don't — 

MR. DANAHAR: I object to that, your Honor. 

THE COURT: He doesn't know. Next question. 

0 After October 18, 1970, did you continue on on 
Dredge Mo.50 as the operator? 

A Yes. 

Q Are you still the operator there today? 

A Yes. 

Q Did Capt. De Graff continue on as the captain? 

A He continued till this past — first of July he 

retired, I believe. Or went out on disability, I don't know 
which it wa3. 

Q Upon his retirement this past July do you know 

where he went? 

MR. DANAHAR: Objection, your Honor. I don’t see 

the materiality of this, where the captain went upon retire¬ 
ment. 


THE COURT: Sustained. 
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Q Do you know if Capt. De Graff is still in this 
area, or whether he moved out of this area? 

THE COURT: Do you know, yes or no? 

MR. DANAHAR: Objection. 

A No, sir, I don't know. 

THE COURT: Next question. 

Q I believe you said that your duties in addition 
to operating the machine were to supervise whatever operation 
were going on when the captain was not present to supervise 
himself. 

A That's correct. 

Q In connection with the operation that was going 
on on October 18, 1970, which was to reverse the closing 
cable, was the captain standing by supervising that operation i 

A No, he wasn't standing by. 

THE COURT: Well, the answer is no, is it, sir? 

THE WITNESS: No. 

THE COURT: Next question. 

Q Would that mean then that since he was not there 
supervising it that you were supervising that operation? 

A Not in the sense you put it. I was following the 
captain's orders. 

Q What exact orders did the captain give you? Tell 
us everything that he said to you by way of an order. 
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A Sunday is the set maintenance day there, if you're 
not operating the machine — 

Q I'm sorry, I don’t want to interrupt. All I want 
you to tell us is exactly what he said to you and everything 
that he said to you by way of an order. 

THE COURT: As you best remember. 

MR. COHEN: Absolutely, sir. 

THE COURT: On the day of the accident to Anderson. 

A I can't recall everything he said. All I know is 
I had the order to end for end the closing wire. 

Q That was the substance of the order he gave you? 

A To the best of my knowledge right now, yes. 

■% 

Q . You understood what that meant? 

A To turn the wire. 

Q You have done it plenty of times before? 

A Yes, that's correct. 

Q Where was the captain when he gave you that order? 

A The captain? I don't recall. 

THE COURT: Next question. If you don't recall, 
that's it. Is that your sworn testimony? 

THE WITNESS: Yes, sir. 

THE COURT: All right. That’s all. Please don't 
make a speech every time. 

All right, next question. 
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Q Wherever it was, did the captain then leave that 

area? 

THE COURT: If you remember. 

Q The captain wasn't present. I can't answer these 
questions. 

THE COURT: All right, then there it is. I don't 
know. Is that your answer? Is that not your answer? 

THE WITNESS: It's my answer in a way. Judge. He 
left and came back. Now, he left and came back. 

THE COURT: All right, he left — 

THE WITNESS: He goes away and he comes back. Ho 
makes out reports. I mean, I can't say where he was from 
one minute to the next. 

THE COURT: That's it. Next question. 

Q And when he makes out reports he has some quarters 
aboard the dredge in which he has a place to make out — 

A I don't know if he was making out reports or what 
he was doing. I am saying this is his procedure, he doesn't 
have to be there at all times. 

Q All right. And just so we understand correctly, 
when he is not there the supervision of the job is on your 
shoulders; is that right? 

A Yes, sir. 

Q Now, the job involved, as I understand it, and 
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you can correct me if I'm wrong, bringinq # the entire closing 
wire down onto the scow so that the end could be reversed 
and then hooking up to the tugger winch cable that was also 
on the scow the end of the closing cable that had previously 
been on the clamshell bucket; right? 

A That's correct. 

Q Were you on the scow when the end of the closing 
cable that had previously been attached to the clamshell 
bucket was now attached to the Chinese Finger and tugger 
wi nr*h cable preparatory to being brought back? 

A As far as I know I had to be in the location. 

0 Well, you are saying you had to be. Now I'm ask- 

ing you — 

A I probably was. I don't know where I was. 

THE COURT: Wait a minute. Now look, one of the 
wl st things that happens is when you go into probabilities, 
you see. The law doesn't want probabilities. The law wants 
what you remember. If you don't remember, you say, "I don't 
remember." That's all, sir. Do you understand that? 

THE WITNESS: Yes, sir. 

THE COURT: I am not supposed to let you go on 
and talk about probabilities, otherwise I might as well step 
off the bench. 

Next question. 
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MR. COHE1I: Thank you, your Honor. 

Q Now, do you remember where you were at the time 
that the closing cable was attached to the tugger winch cable 
on the scow preparatory to the closing cable being brought 
back? 

A The deck scow alongside the dredge. 

THE COURT: Next question. 

% 

Q Is the deck scow alongside the dredge the scow on 
which those cables were at that time resting? 

A The bucket, yes, sir. 

% 

Q The bucket. Nov;, how about the cables that we 
are talking about? 

A The closing cable was there also. 

Q All right. And the tugger winch cable, or,, the 
end of the tugger winch cable to which that closing cable 
would now be reattached in the reverse direction was also 
present on that scow, wasn't it? 

A Yes, sir. 

Q Who else was with you on the scow at that moment 

in time? 

A To the best of my recollection, Artie Ramos and 
Bruce Anderson. 

Q Who actually connected, of the three of you, the 
closing cable to the tugger winch cable on the scow at 
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that moment in time? 

A I don't know. I can't recall that. 

Q Did you do it yourself? 

A I don't know. 

Q By the way, were those two cables connected on the 
scow with the Chinese Finger? 

A Yes, that's the normal. 

0 And after the Chinese Finger was used to connect 

those two cable on the scow did you remain on the scow? 

A Yes. 

Q Where did Artie Ramos go, if anywhere? 

A Best of my knowledge, on the scow. 

Q At the time that the Chinese Finger was used to 
connect those two cables on the scow did you see Capt. De Gr 
around anywhere? 

A Not at that time,, no. 

Q When did you next see Capt. De Graff? How much 
longer? 

A I can't estimate the time, but just from the time 
that we hooked the Chinese Finger to the wire, I told Mikie 
and Brucie -- 

Q I didn't ask you what you told them. 

MR. COHEN: I move that be stricken. 

THE COURT: All right. 
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A I told — 

THE COURT: Walt a minute, Mr. Ducey. I am sure 
you want to give us your testimony, but will you please 
listen and understand that if you don't remember or you 
don't recall, that is all you are supposed to say. He asks 
you when did you next see the captain. If you don't have 
a memory on it, just say, "I don't remember.” That's all. 

If you do have a memory, then you tell us. De¬ 
cause a lot of things, Mr. Ducey, I can't tell you some of 
the things I did a month ago. I have got to take the papers 
and take the stenographic record and refresh my recollection 
and I was the Judge in those cases. You just can't remember 
everything. 

Now, the question is, do you remember how long 
it was before you saw the captain again? That's all he 
asked you. 

THE WITNESS: The time, no. 

THE COURT: All right. Next question. 

0 After the Chinese Finger was attached to the two 
cables we have been talking about on the scow, am I correct 
in understanding that the next step in the operation would 
have been to bring in the tugger winch cable so that that 
could take the closing cable along with it? 

A That's correct. 
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2 

Q That would have been the next thing to be done? 


3 

• 

A Correct. 


4 

Q Now approximately how long a period of time elapsec 


5 

from the time the Chinese Finger was used to connect those 


6 

| two cables on the scow to the time that you learned an 


7 

accident had happened to Mr. Anderson? 


8 

A I don't know. 


9 

Q Could you give us any estimate at all? Was it a 


10 

matter of minutes or a half hour an hour? 


11 

A I don't know. 


12 

Q From the time that you had last seen Capt. De Graff 


13 

before the connecting of those two cables with the Chinese 


14 

/ 

Finger did you see him at anytime thereafter before the 


15 

accident to Mr. Anderson? 


16 

A Yes. 


17 

Q Where was that? 


18 

A He came up to the bow of the dredge which — 


19 

THE COURT: No. Wher«?? Where? 


20 

A On the bow of the dredge. 


21 

THE COURT: There is the answer. Next question. 


22 

Q Now, as he was on the bow of the dredge, where 


23 

were you? 


24 

A On the bow of the scow. 


25 

Q How far apart were you? 
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2 

A 

Five feet. 

• 

| 

3 

Q 

Five feet? 

1 

4 

A 

Five feet. 


5 

Q 

And this was before the accident to Mr. Anderson; 


6 

is that 

correct? 


7 

A 

Correct. 


8 

Q 

Do you know approximately how much before? 


9 

A 

No, I don't. 


10 

Q 

Did Capt. De Graff have any conversation with you 


11 

at that 

time? 


12 

A 

No. 


13 

Q 

Did he remain on the bow of the dredge? 


14 

A 

NO. 


15 

Q 

Where did he go? 


16 

A 

He took Drucie Anderson with him and put him to 


17 

work on 

the port side of the dredge. 

f 

\ 

18 

Q 

Capt. De Graff had no conversation with you, you 


19 

said; is 

that right? 


20 


THE COURT: At that time. 


21 

Q 

At that time? 


22 

A 

No. 


23 


MR. DANAIIAR: Your Honor, may we have the word 


24 

"conversation" defined? 


25 


THE COURT: Yes. 
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MR. DANAHAR: That could mean a.lot of things, 
"conversation." 

THE COURT: That is right. Did he say anything to 
you that you remember at that time? 

THE WITNESS: Yes, to me personally. He told me 
he was taking Drucie, that he wanted it cleaned up under 
the springline fairlead shiv to clean it up, and I said I 
need Brucie because we are going to start running the closing 
wire back to the drum. 

THE COURT: Did the captain say anythingto that? 

THE WITNESS: No, sir. 

THE COURT: When you said you need him? 


THE WITNESS: No, sir. He just says, come on with 


me, Brucie. 


THE COURT: And in your presence the captain said 
to Bruce Anderson, come on with me? 

THE WITNESS: Yes, sir. 

THE COURT: Next question. 


Q Now, where was the engineer, Mr. Herbert at that 


time? 


A I don't know. 

Q Didn't you testify earlier on direct examination 
that Mr. Herbert was doing some maintenance work, he had to 
do some maintenance work on the -- 
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A No, sir. I said I didn't know which engineer was 
there that Sunday, Mr. Herbert or Ilowie Hansen. I believe 
I said they were down below doing their maintenance work. 

Q Right. I'm not quarreling with you about the name 
of the individual, but there was an engineer there? 

A There was an engineer on board the dredge, yes, sir 

Q Right. And your best memory, and your testimony 
today is that the engineer was down below doing maintenance 
work. That is what you just said; is that right? 

A As far as I knew, yes. 

Q As far as you know. All right. 

Now, you toid Capt. De Graff, according to your testi- 
mony, that you needed Bruce Anderson? 

A Yes. 

Q And he took Bruce Anderson with him, you say? 

A Yes. 

Q Did you ask the engineer to stop his maintenance 
work, to come and give a hand with this operation on the 
tugger winch cable? 

A No. 

Q At the time that Capt. De Graff had this conversa¬ 
tion with you where was Mike Anderson? 

A I don't know. 

Q Had the taking in of the tugger winch cable been 
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Q How soon thereafter did the taking in of the tugqer 
winch cable begin? 

A I don't know. 


Q Can you estimate a matter of minutes, or — 

A Mr. Cohen, I don't really know. I mean — 

THE COURT: All right. There it is. Stick to it, 
if that is your testimony under oath. 

Next question. 

Q After that conversation that you talked about with 
Capt. De Graff, where did you go? 

A I stayed on the deck scow where the bucket was. 

Q Was Mr. Ramos with you? 

A Yes, sir. 

Q By the way, was the bucket at the forward end of 
the deck scow? 


A I don't know. It was on an end. 

Q In other words, what I am driving at is the place 
you wore at when you say you had this conversation with 
Capt. De Graff, was that the same place as the area where 
the bucket was? 


Yes. 


And Mr. Ramos was with you in that area? 
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A Yes, to my knowledge. 

Q Thereafter did somebody start to operate the 
tugger winch cable so as to bring it back in? 

A Yes. 

Q And at that time you and Mr. Ramos were the only 
two men on the scow; i3 that right? 

A That's correct. To my knowledge. 

Q Did you in some way give a signal to the man 

operating the tugger winch cable as to when to begin operat¬ 
ing that cable? 

A No. 

Q Was there some way in which the man who was operat- 

* 

ing the tugger winch knew when and how to begin? 

A Just — you confused me with these questions a 
little bit. Now I told Mikie to go up there and start 
pulling the wire in, if that's what you mean. That's the 
only signal I gave, voice, to go up and start pulling the 
wire in. 

Now, when I gave him to do this, before or after 
Capt. De Graff was there I really don't know. 

Q Well, you certainly didn't tell Mike that he could 
go to start pulling the wire in before the Chinese Finger 
connected the two cables, did you? 

MR. DANAIiAR: I object to that, your Honor. 
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It is argumentative. 

THE COURT: Can you answer it, Mr. Ducey? 

THE WITNESS: I don't believe so, no. 

THE COURT: Next question. 

Q It would only have been after the Chinese Finger 
connected the two cables that you would have been in a 
position to tell Mike to go ahead and start taking it in; 
is that correct? 

A That's correct. 

Q But you testified, I believe a little while ago, 
that the only people on the scow at that time when the 
Chinese Finger was connected were you, Mr. Ramos and Bruce 
Anderson; is that correct? 

A That's correct. 

Q And then I — 

A To my knowledge. 

Q That's right. Then Mike Anderson wasn't present 

at the time the Chinese Finger was connected. 

MR. DANAHAR: I object to this, your Honor. 

A I had already — 

THE COURT: Wait a minute. He doesn't want you 
to answer, you see. If you answer, why then there is no 
purpose in his getting up. 

Yes, Mr. Danahar? 

f 



I 













A 348 


o'in 



» 


1 

camds 85 Ducey - cross 


2 

MR. DANAHAR: I object to the question, your Honor. 

• 


3 

It is argumentative. 


4 

THE COURT: The objection is overruled. 


5 

What is the pending question, Mr. Court Reporter, 


6 

please, in a loud voice if you don't mind. 


7 

[Pending question was read] 


8 

MR. DANAHAR: Your Honor, I also object unless he 


9 

defines "present." Does he mean present on the scow — 


10 

THE COURT: Let us see what the answer is. 


11 

Can you answer that, sir? 


12 

THE WITNESS: Yes. My answer was this: I assume 


13 

that I had already — or I had already given Mikie the job 


14 

to run the tugger winch in the cab. To my knowledge I don't 


15 

know whether he was still on the scow or he was in the cab 


16 

because I had assigned him this job which I generally gave 


17 

him this job to run this particular tugger. 


18 

THE COURT: And when you say Mikie, you mean — 


19 

THE WITNESS: Mikie Anderson. 


20 

THE COURT: The brother of this — 


21 

THE WITNESS: No. Mike here [indicating]. 


22 

THE COURT: I beg your pardon. Of course. 


23 

Q My question, sir, did not concern itself with when 


24 

you gave Mike the assignment — 


25 

TI1E COURT: A little louder, Mr. Cohen. 
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MR. COHEN: I am sorry, your Ho/ior. 

Q My question, sir, is not related to when you gave 
Mike the assignment. My question is, when in point of 
sequence in this operation did you tell Mike that ha could 
go and start to operate the tugger winch cable in order to 
bring the closing wire back in? 

A I don't know, but it couldn't have been until 
after the Chinese Finger was hooked on. 

Q And in what fashion, after the Chinese Finger 
was hooked on, did you get the word to the man at the tugger 

winch that he should start to bring it in? 

A He's standing on the port side of the rig, there's 

a platform on the crane on the port side opposite the boom, 

and when everything is hooked up he was standing there, and 
that's the only way you can tell the man to go ahead. 

I \ 

Q Is that what happened on this occasion, do you 
remember? 

A As far as I know, yes. 

Q When you say as far as you know, do you have 
doubts? 

A And my recollection. 

Q You are saying that Mike Anderson was standing 
not inside the cab, but on the port side? 

A I say as far as I know. 
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Q All of your testimony is as far as you know. 

A Well, I don't know. I don't know then. 

Q Well, can you tell us where Michael Anderson was 

at the time when you say you gave him the word to actually 
start operating the tugger winch to bring those cables back 


A I don't remember. 

TIIE COURT: All right. Next question. 

Q Can you tell us in what fashion you gave him the 
signal or the word to start operating so as to bring those 
cables back in. 

MR. DANA1IAR: I object to the form of that question, 
your Honor. I don’t know what that word "fashion" means. 

THE COURT: Yes. Do you remember how you said it 
to him? If you don't remember, say so. If you do, say so. 

THE WITNESS: Voice communication. 

THE COURT: What did you say, if you remember. 

THE WITNESS: "Go ahead on it." 

Q You yelled? 

A Yes. 


Is that the way people generally communicated on 


the dredge? 


Q They don't yell to each other? 
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Q Do you also have a public address system on the 
dredge that you can use? 

A Only when the crane is in operation. 

TIIE COURT: And it was not in operation that day? 
THE WITNESS: No, sir. 

Q You and Mr. Ramos continued to remain on the scow; 
is that correct? 

A That’s correct. 

0 Did the tugger winch cable that was on the scow 
start to come up? 

A Yes. 

Q About how long a period of time elapsed, went by, 
from the time that you gave the signal to the tugger winch 
operator to start taking in, to the time that you saw the 
tugger winch cable on the scow start to come up? 

A I don't know. 

0 Was it a short period of time? A matter of seconds 
MR. DANAHAR: Your Honor, he said he doesn't know. 
THE COURT: Objection sustained. 

Q About how long a period of time went by after the 
tugger winch cable started to come up until the time you 
learned of an accident? 

A I don't know. 

Q Approximately how many feet long was that tugger 
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it takes for the tugger winch to completely roll back and 

• 

[ 3 

get on its drum, the tugger winch cable, when it's pulling 

4 

in the closing wire? 

5 

MR. DAHAHAR: If your >Ionor please — 

6 

Tim COURT: I am <*orry. Mr. Court Reporter, would 

7 

you read the last couple of questions and answers, if you 

8 

don't mind. 

9 

[The record was read] 

10 

THE COURT: Thank you, Mr. Court Reporter. 

11 

MR. DAHAHAR: Objection, your Honor, for the very 

12 

same reason that — 

13 

THE COURT: Objection sustained. It does not 

14 

tighten it up. 

IS 

Q The tugger winch is located in the cab of the 

16 

Dredge 50, does that have any function other than to bring. 

17 

in the cables of the closing wire and the holding wire when 

18 

they are being changed or reversed? 

19 

A Hot to my knowledge. 

20 

Q That is its sole function, just to be used in 

21 

connection with that kind of an operation; is that right? 

22 

A As I know it, yes. 

23 

Q And the closing cables that are used on the Dredqe 

24 

50, are they pretty much standard in size? 

25 

A Yes. 
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Q And over the years that you have been observing 

that kind of tugger winch bringing in that kind of cable in 
this same kind of an operation, are you able to tell us 
approximately how long it takes for the tugger winch to 
bring it back in? 

MR. DANAIIAR: Same objection, your Honor. 

THE COURT: I will take it. The objection is over¬ 
ruled. 


A This certain tugger winch in this certain dredge 
you are talking about? 

Q That is what I am talking about. 

A Well, it has varied. The only way I can answer 

it truthfully, it has varied from maybe ten minutes to two 
minutes. 

Q All right. 

A Depending on the air pressure. 

THE COURT: All right, there is the answer. Next 

question. 


Q Well, actually what I want to know is this: What 
is the circumference of the drum of the tugger winch? 
Approximately. 

A The circumference of the drum? Maybe twenty-four 
inches, roughly. 

Q So that would it be fair to say that when you 
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have three turns of tugger winch cable around that drum you 
have got a length of cable that is three times twenty-four j 
inches? I 

A Yes. ! 

Q That would be about six feet out of the two hundred] 
is that correct? I 

A Yes. ! 

Q Now, as the tugger winch cable started to go up, i 

what were you and Mr. Ramos doing on the scow? j 

A Making sure the wire was coming through the shivs 
. on the bucket and on the scow clear without getting out of j 
the shivs on the bucket. This wire is woved through a bucket 
we were pulling. j 

Q Which wire was woven through the bucket? Was it j 

the tugger winch cable wire or the closing wire that was — j 
A The closing wire. j 

0 Now, before the closing wire moves the tugger j 

winch cable has to first come up; is that right? j 

A Correct. j 

Q Nov/, at the beginning of the operation, working 
the tugger winch, the first cable that would start to move j 
would be the tugger winch cable; am I right? j 

A Yes. 

Q How much slack of the tugger winch cable had you j 



SOUTHERN DISTRICT COURT REPORTS IS. U.S. COURTHOUSE 
rOLEY SQUARE. NEW YORK. N.V. CO T.«f*0 
















A 356 





1 

camds 93 Ducey - cross 


2 

had on the deck of the scow, approximately? 

I 

3 

• 

MR. DANAHAR: At what time, your Honor. 

4 

THE COURT: Yes. 


5 

MR. COHEN: At the same point and time we are 


6 

talking about, your Honor. 


7 

THE COURT: The same point and time. If you 


8 

remember. 


9 

A It varies. 


10 

Q No, on this occasion, that is all I am talking 


11 

about. 


12 

A I don't remember. 


13 

Q By slack we mean that quantity of line which is 


14 

not up in the air, it is lying loosed or, slack on the deck; 


15 

is that right? 


16 

A Correct. 

• 

17 

Q And in order to do the operation that was being 

1 

18 

done you had to have some slack tugger winch cable on the 


19 

deck of the scow; is that right? 


20 

A Correct. 


21 

Q Would you estimate that you had more than six 


22 

feet of slack of the tugger winch cable on the deck of the 


23 

scow? 


24 

MR. DANAHAR: Objection, your Honor. 


25 

THE COURT: Sustained. 
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Q When the tugger winch cable started to come up 
can you tell me with some degree of certainty just about 
where on the scow you were standing and where Mr. Ramos 


was standing? 


A No, I can't. 


Q From what part of the scow was it that the tugger 
winch cable started to come up? 

A The end of the scow. Whichever end the bucket 
was on. 


Q Is that the end that was near the front of the 
dredge — 

-it 

A Yes. 

Q [continuing] or the back of the dredge? 

A The end near the front. 

Q Approximately how long wa 3 that scow? 

A A hundred and fifty feet. 

Q I understand that you can't fix your position 
and Mr. Ramos' position on the scow at that time? 

MR. DANAHAR: I think he has already testified 
to that, your Honor. 

THE COURT: Yes. That is a statement, anyway. 
Next question. 

Q During the time that that tugger winch cable 
started to come up what were you doing before you learned 
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you have 400 feet of inch and a half cable on this scow, 

400 feet of inch and a half cable is quite a bit of weight. 
So it's all coiled all around there, and it takes more than 
one man to flip the cable up and keep it going straight 
through the fairlead shiv on the bucket. 

Q How, the fairlead shiv on the bucket would be 
near the end of the closing cable that was now attached to 
the bucket; is that right? 

A That would be the end. 

Q All right. And how long was that closing cable 
in its entirety? 

A Four hundred feet. 

■» 

Q Going further in toward the dredge after that 
400 feet you would have about 200 feet of tugger winch cable 
is that right? 

A Yes. 

Q Uow, the closing cable was made secure to the 
clamshell bucket before the signal was given to the tugger 
winch operator to come ahead with the tugger winch; isn't 
that true? 

A No. 

Q No? Was the closing wire cable secured to the 
clamshell bucket before the Chinese Finger connecting the 
tugger winch cable and the closing cable was attached? 
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A No. 


Q When did you entend to secure the holding — 

I'm sorry — the closing cable to the bucket? At what point 
in the operation? 

A When it was all pulled, the tugger wire pulled 
the wire back to the drum, you clamped it on your closing 
wire drum which is your main hoisting drum. 

Q So that after the tugger winch had brought all 
the tugger winch cable back onto the tugger winch, at which 
time it would have the end of the closing cable back in the 
cab near the closing cable drum, at that time you would 
attach the other end of the closing cable to the clamshell 
bucket; do I have that correctly? 

A No. 

Q All right. I thought you said that you would 
attach the end of the closing cable that was now to be 
attached to the clamshell bucket, you would make that attach¬ 
ment after the end of the closing cable that was now to go 
on the closing cable drum, had been brought into the cab? 

MR. DANAHAR: I object to the form of that 
question, your Honor. 

A No. 

THE COURT; He said "No." Do ycu want to strike 
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MR. DA1JAHAR: No. 


Q Could you please then explain to me once again 
When it was that the end of the closing cable that was now 

to be attached to the claimshell bucket was attached? 

« 

MR. DANAHAR: Your Honor, I object to this. He 
has answered that question before and it's just repetition. 

THE COURT: The objection is sustained. Next 
question, please. 

Q How did you learn that there had been an accident 
to Mr. Anderson? 

A Just from the screaming. 

TI!E COURT: Next question. 

Q From the time that the tugger winch cable started 
to rise up from the deck of the scow till the time that 
you heard the screaming had you given any signals to the 
tugger winch operator? 

A I didn't follow that. 

Q From the time that the tugger winch cable started 
to come up from the deck of the scow till the time that you 
hear the screaming had you given any signals to the tugger 
winch operator? 

A No, sir. 

Q During that same period of time had you sent 
Mr. Ramos to the tugger winch operator with any signals 
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or directions or instructions? 

A Ho, sir. 

Q Did you have any signals, directions or instruc¬ 
tions to give to the tugger winch operator during that 
period of time? 

A No, sir. 

Q At that point in the operation you were waiting 
for the tugger winch cable to be taken back up through the 
shivs on the derrick down through the opening at the top 
of the cab and back onto its drum? is that correct? 

MR. DANAIIAR: Objection, your Honor. 

THE COURT: Overruled. Is that right? 

A Yes, sir. 

THE COURT: Next question. 

MR. COHEN: I may not have any more, your Honor. 
May I just check my notes for a moment to see? 

THE COURT: Certainly. 

MR. COHEN: I have nothing further, sir. 

THE COURT: Do you have anything further of the 
witness, Mr. Danahar? 

MR. DANAHAR: I have nothing further, sir. 

THE COURT: You may leave, sir. 

[Witness excused] 

THE COURT: All right, gentlemen, will you step 
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up to the side bar so I can learn what is going to be done 
with the deposition so I can make a ruling so we can go on 
with the testimony of the plaintiff and get it finished. 

[At the side barj 

MR. DANAHAR: Your Honor, I have no objection to 
Mr. Cohen reading the deposition. I object to it being 
put in evidence, marked as an exhibit, and X reserve my 
right to object to whatever questions I deem are objection¬ 
able and which were reserved at the time the deposition 
was taken, except as to form. 

THE COURT* Well, you mean to say that you have 
no objection to Mr. Cohen reading the entire deposition, 

but you don't want it put into evidence? Is that what you 
are saying? 

MR. DANAHAR: I do not want it marked as an exhibi 
Do you see what I mean? 

THE COURT: Yes. What do you say to that, 

Mr. Cohen? Have you any objection to reading the entire 
depostion? 

MR. COHEN: Ho. I would like to read it, if your 
Honor please, but I also think it should be marked as an 
exhibit since it does, among other things, contain the 
signature of the plaintiff. 

THE COURT: Well, that has been conceded. The 
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2 

signature of the plaintiff is there, there is no issue on 


l 

that whatever. 


4 

MR. COHEN: For the record, so long as it is being 


5 

read in its entirety I see no reason why is shouldn't be 


6 

marked. 


7 

THE COURT: That is a matter of accommodation for 


8 

the Court to rule on, and I know of no law that says I have 


9 

to have it marked as an exhibit. I will allow you to read 


10 

it, and he can read it, you understand, from beginning to 


11 

end. You understand that? Say so. 


12 

MR. DANAIIAR: I understand that, your Honor, 


13 

, except that we stipulated that all objections except as 

*» 


14 

to the form — 


15 

THE COURT: Yes, sir. 


16 

MR. DANAIIAR: [continuing) are reserved until the 


17 

time of trial, and I reserved my right to object to those 


18 

► 

questions. 


19 

THE COURT: Well, this is the trial now and he 


20 

is about to read the deposition and any question that you 


21 

have a riqht to object to, you stand up and object. Is that 


22 

what you mean? 


23 

MR. DANAIIAR: That's exactly -- 


24 

THE COURT: That is the way it is usually done. 


25 

Very well. 
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MR. COHEN: Do I understand I cannot have this 

• 

[ 

3 

marked in evidence then# your Honor? 


4 

j THE COURT: Not right now. 


5 

MR. COHEN: May I have it marked for identification? 


6 

THE COURT: Certainly. 


7 

[In open court] 


8 

THE COURT: Defendant's Exhibit C is marked for 


9 

identification. 

XX 

10 

[Defendant's Exhibit C marked for Identification] 


11 

THE COURT: Ladies and gentlemen, Mr. Danahar 


12 

has just stated on the record that the plaintiff has no 


13 

objection to the deposition being read in its entirety. 

> 


14 

He has a perfect right to object to any question that was 


15 

asked at the deposition which he regards as improper at 


16 

the trial. Remember, I read you the stipulation of the 


17 

deposition, and that is the general stipulation, that they 


18 

pretty much ask any question that they can, but the right 


19 

to ask such a question, if it is attempted to be used at 


20 

the trial, is up to the trial Judge. So now the test As 


21 

whether or not some of those questions were proper or im¬ 


22 ! 

proper. 


23 

Mr. Danahar, of course, will rise as he should to 


24 | 

object to any question that he thinks is improper, or asked 


25 

for information that is inadmissible. 
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AH right, Mr. Cohen, will you start to read the 
deposition. 

MR. COHEN; Yes, your Honor. Two requests, your 
Honor. May I stand over here so as to ~ 

THE COURT; Yes, and raise your voice. 

MR. COHEN; Second, I have my own copy, if you 
would like to follow by the original — 

THE COURT; I have no doubt that you gentlemen 
will read accurately. You are men of honor. 

MR. COHEN; This is the deposition of the plaintiff 
Michael T. Anderson, taken by the defendant before Anna 
Schmelzer, a Notary Public, at 2?15 p.m. , on Thursday, 
December 13, 1973 at the offices of Alexander, Ash, Schwartz 
& Cohen, 801 Second Avenue, New York, New York. 

Appearing on behalf of the plaintiff is his 
attorney, Matthew L. Danahar, and appearing for the defend- 

and was my office through Mr. Albert V. Testa, an attorney 
associated with us. 

THE COURT; I am going to suggest something. 

Since it i3 quite long, select somebody to read the answers. 

Is there anybody in the courtroom that you can 
call on? The monotony of the voice — You? A juror? 

Aren't you kind. No, you are there to be sold a bill of 
goods. No. No. 
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Counsel/ will you oblige a brother attorney? 

MR. SUAREZ: Yes, sir. 

THE COURT: This is an old time — I should not 
say old time, but he is a veteran at the bar. Come up here. 
You see what we do when there is question and answer, it 
jars your attention when they say, "Question, Answer." 

So what Mr. Cohen is going to do is read the question, and 
our friend here is distinguished — he may question that 
later when I come to take care of his case in twenty minutes- 
at any rate he is going to read the answers that were given 
by Michael Anderson. 


MR. COHEN: Your Honor, may I be introduced to my 


co-reader? 


THE COURT: Give your full name, will you? 

MR. SUAREZ: Oscar Gonzalez Suarez. 

THE COURT: With a distinguished legislative 
history, a distinguished representative of the down-and-outer 
of the community, as well as the very wealthy, a fighter for 
the rights of man. 

All right, Mr. Cohen. 

MR. DANAIIAR: Your Honor, I just wanted to ask 
that Mr. Cohen has read, or given the jury the appearances 
at the time of this deposition, but I think he omitted to 
mention somebody else who was also present. 
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THE COURT: All right. 

MR. COHEN: I have not finished. I am going to 
read every word. 


now. 


THE COURT: Read every word. Let's start again 


MR. COHEN: Also present for defendant was 
Mr. Joseph Ranken. 

"Stipulation: It is stipulated by and between 
counsel for the parties hereto that the sealing and filing 
of the testimony are waived, that all objection except as 
to form are reserved until the time of trial, that the 
witness may sign his testimony before any Notary Public, 
that one copy of the testimony will be furnished to counsel 
for plaintiff without charge." 

Then it says, "Michael T. Anderson, of Route 2, 
Box 2351-C, Brown Mills, New Jersey, having been first duly 
sworn, testified as follows: 


"EXAMINATION BY MR. TESTA." He is asking the questions. 
"Question — 

THE COURT: No, don't say "Question." 

MR. COHEN: I see, your Honor. 

THE COURT: That is the purpose of this. 

"Q Please state your name and address for the record. 
"A Michael T. Anderson, Route 2, Box 2351-C, 
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MR. COHEM: Yes, please do. 

MR. DANAIIAR: "What was it approximately?" 

"A At the time I got hurt? 

"Q On October 18, 1970, what were you making? 

"A $295.80 for seven days. 

"Q That is a week, then?" 

MR. DAMAHAR: I said, "A seven day week." 

"A You have got a six day week and a seven day week. 
"Q For a seven day week. 

"A $295. 

"Q Did you work steadily at the time, or did you 
work a week on and a week off? 

"A Ho, I worked steady. 

"Q Were you employed on a particular vessel or dredoe 
on October 18, 1970? 

"A Will you rephrase that? 

"Q I said, were you employed on a particular vessel 
or dredge on October 18, 1970? 

"A Yes. The 50. 

"Q Is that Great Lakes Dredge No.50? 

"A Yes, sir. 

"Q In what capacity were you employed on Dredqe Mo.50 
on October 19, 1970? 

"A In that certain time I was a deck hand. 


SOI 
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2 

"Q What were you duties as a deck hand on that date 


• » 

3 

• 

on that dredge? 



4 

"A Whatever the mate told me. 



5 

"Q Well, did you have a specific duties, or did you 



6 

have to be told every time something had to be done? 



7 

"A On that certain day? 



8 

"Q Yes. 



9 

"A I was told to change the cable on that certain 



10 

day. That was the job for that day. 



11 

"Q But generally speaking what were your duties on 



12 

that day? I will come to the specific thing later. What 



13 

were you general duties on that dredge on October 18, 1970 



14 

as a deck hand? 



15 

"A I was a repair watch. On a repair watch you do 



16 

whatever they tell you to do. Whatever they want repaired. 



17 

If you are working it's different. 



18 

"Q Let's start when you are working, then we will 



19 

get the rest of it. 



20 

"What were you duties as a deck hand generally when 



21 

you v/orked on Dredge No. 50? 



22 

"A I ran the stern spud. 



23 

"Q What is that? What is the stern spud? Will you 



24 

toll us for the record so we will all understand it? 



25 

"A The stern spud is a spud that holds the dredge 
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in the water. You have three spuds; the stern and the two 
bow. 

"Q What do they do as a function of these spuds? 

"A They keep the dredge stabilized. 

"Q Did you have any other duties? 

"A Wash down down the deck, pick up heavy objects, 
change cables. 

"Q Does that cover everything generally? 

"A Generally, all right. 

"Q On October 18, 1970, did you report for work at 
some particular time? 

"A 7:30. 

"Q When you reported for work at 7:30 a .m. on 
October 18, 1970, did you report to somebody for instructions 
as to what you were supposed to do that day? 

"A Yes; Capt. George. 

"Q Did he have a last name? 

"A De Graff. 

"Q Did Capt. De Graff give you any instructions as 
to what you were to do that day? 

"A No, he gave it to the mate. 

I 

"Q Did the mate in turn give you instructions? 

"A He told us we got to change the cable. 

"Q When did he tell you that? 
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"A I cannot recall what time it was. It was in the 
morning. 

"0 What was the name of the mate? 

"A Arthur Ramos. 

••0 When you say he told you you were going to change 
the cable, what did that mean specifically, do you know? 

"A Do I know? 

Yes. 

"A Yes, I got the job. You are going to go up and 
change the closing cable. 

"Q What cable? 

"A Closing. 

Q What is a closing cable? 

A It's the wire which closes the bucket. 

-Q How will you give me a little description of what 
this dredge looked like and what bucket you arc talking 
about now? 

"A The dredge is a bucket dredge; a bucket dredge is 
a dredge that just use the bucket. You drop it down in the 
water and the bucket is open, you close it, come up, you 

have a bucketful of mud or sand, or whatever you are diggingj 
and you dump it in the scow. 

Q Is that a clamshell type bucket? 

"A Yes, a clamshell. 
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"Q jfou open it up in the middle# close it together 
and bring up mud or silt, or whatever it is that you are 
dredging; is that it? 

"A Yes, sir. 

"Q And what is that bucket attached to? 

"A A holder and a closer cable. 

Q And the closer is a cable; is that what you are 
saying? 

"A Yes, sir. 

“Q And what is the holder you are talking about? 

"A That is a cable, also. 

"Q What are they attached to? 

"A The boom. 

"Q Is this a derrick or crane that you are talking 
about now? 

"A Yes. 

Q And they are attached to the boom on the derrick 
then; is that it? 

"A The wire is hooked to the bucket. It runs up 
the boom down to the drums. 

"Q And it eventually goes around the winch then? 

"A Not a winch, a drum. 

"Q Is that drum a mechanized drum of some kind? 

Does it have a lever on it? 
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"A It's got a lever in the cab. Tfye operator runs it 

"Q What cable or wire were you changing? 

"A The closer." 

MR. DAMAHAR: I said, "At what point _" 

TIIE COURT: Well, we don't want any interruptions 
unless they are important. 

Go ahead, next question. 

"Q What cable or wire were you told to change that 
day by the mate? 

"A The closer. 

“Q The closer? 

"A Yes. 


"Q Did Mr. Ramos tell you to do that? 

"A He said, 'You are going to go up and chanoe the 
closer cable.' He went up and did it. 

"Q Did he tell you to do it, that's what I'm trying 

to find out? Did Mr. Ramos tell you to change the closing 
cable? 

A He didn't tell me. How can you put this? He's 
the mate. The mate said, -You are going to change the 

cable. You give him a hand changing the cable.' He is the 
man in charge, not me. 

"Q I understand that. Were you working with him? 

"A Yes, sir. 
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"Q Was he also working on the cable?" 


itself?' 


MR. DAHAHAR: And I said, "You mean in operation 


MR. COHEN: Yes. 


"MR. DANAIIAR: Or the cable itself? 

"A The overall operations. 

"Q Yes. 

"A Yes. 

"Q Was he actually doing the physical work, that is 
what I am asking, or was he just telling you fellows what 


to do? 

"Do you understand what I mean? 

*» 

"A Does he do the physcial work? 

"Q Yes. Was he the man working with his hands with 
you, or was he just directing you? 

"A He's the director more or less. 

"Q He was telling you what to do then? 

"A Yes. 

0 Exactly what did he tell you to do besides change 
the closer cable? 

"A That was my job, changing the closer cable. 

"Q That is all he told you to do? 

"A Yes. 

"Q When did you start doing that? 


SOUTHERN DISTRICT COURT RERORTCRS. U.S. COURTHOUSE 
_EOtEV SQUARE. NEW YORK, N.Y. CO MIM 


*l. 








camds 114 


A ,177 


"Anderson" 


A When we got there in the morning, 8:00 o'clock 
maybe. j 

"Q Did you start at 8:00 o'clock? ! 

"A We go to work at 7:30, you change, have a cup of 
coffee, and then you went up and did your job. i 

Q On this particular day did you start at 8:00 o'clocl 
in the morning changing the closer cable? 

"A I can't recall what time that would be. I 

"Q Well, whatever time it was how did you go about | 

doing this? | 

"A There's a mate and two deck hands. You go up in j 

a cab. ( 

** | 

"Q Who goes up in a cab? \ 

"A The mate and the two deck hands. | 

"Q Were you one of the two deck hands? j 

"A Yes, sir. J 

"Q Did you all go up into the cab? | 

"A I don't recall. 1 

”Q What can you recall as to what you did in con- | 

nection with this operation, the changing of the closer cableJ? 
"A I disconnect it from the drum. j 

"Q Did you do that? I 

"A Bruce Anderson and I, and I believe Arthur Ramos. 

"Q Who is Bruce Anderson? j 
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'A He's a deck hand. 


'Q Is he related to you? 


"A Yes, sir. 

"Q In what capacity? 

''A He's my brother. 

"Q Did you both go up into the cab? 

"A I believe so, yes. 

"Q What did you do specifically as far as that cable 


is concerned?" 


MR. DANAIIAR: And I said, "At what point?" 

MR. COIIENs "At whatever point ho started to do 


something. 


started?' 


MR. DANAIIAR: "Is that what you mean, when he 


MR. COHEN: "Yes, I am just trying to find out 


what he did and how this operation went. 

"MR. DANAIIAR: You mean when they first started, 
what did they do?" 

MR. COHEN: "Right." 

"Q What did you do? 

"A There's a scow alongside of the dredge, the bucket 
is on the scow, you go up in the cab, one guy would be 
watching. 

"Q Don't tell me what you do generally. Tell me 
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2 

what you did that day. 


3 

• 

"A I am trying to. 


* 4 

"Q No, you said you go up, in quotes. I want to know 


5 

what you did, not what you generally do. Tell me what you 


6 

did. 


7 

"A What I did? 


8 

"Q Yes. 


9 

"A I can't recall offhand. 


10 

"Q Do you ha.’ any recollection of what you did in 


11 

connection with this cable on this day?" 


12 

MR. DANAHAR: And I said, "When he first started?" 


13 

MR. COIIEN: "Yes. 


14 

■» 

"A We unhook it from the drum." 


15 

MR. DANAHAR: I said, "Don't use the word 'we'. 


16 

What did you do when you first started with this job of 


17 

changing the cable, if you recall? 


18 

"A I get the torch, get the hammer, get the sledge 


19 

hammer. I put it on the scow. 


20 

"Q You put this thing on the scow. What did you do 


21 

as far as the cable is concerned, that is what I am trying 


22 

to find out." 


23 

MR. DANAHAR: And I said, "As best you can remember 

• 

24 

"A Myself? 


25 

"Q Right. 


• 
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1 " A 

I took the nuts off the cable from the drum, hook- 

3 

up the Chinese Finger to it, hookup the small wire. 

4 

"Q 

Don't go too fast now. Are you saying that you 

5 

unhooked 

the cable from the drum? 

6 

"A 

First you tie it off. I did not tie it off. 

7 

"Q 

What was your objective, though? Were you going 

8 

to take one end of the cable off the drum? 

9 

"A 

Yes, sir. 

10 

H Q 

And then? 

11 

"A 

Turn it. 

12 

"Q 

Turn it around so that the other end would be on 

13 

the drum? 


14 

"A 

Yes, sir. 

15 

"Q 

Did you reverse the cable then? 

16 

"A 

You turn the cable end for end. 

17 

"Q 

Okay. So that you take the end that was on the 

18 

cable and 

put it on the bucket then; is that it? 

19 

"A 

Right." 

20 


MR. DANAHAR: Your Honor, I think if Mr. Cohen 

21 

studies it, I think there is a typographical error here. 

22 


MR. COHEN: I think you are right. I will make 

23 

the change in the — 

24 


THE COURT: On what do you agree? 

25 


MR. COHEN: We agree. 

0 
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THE COURT: Agree what? It should read how? 

MR. COHEN: The word in the next question should 
read "drum" so it will read -- the end that was on the bucket 
should be on the drum. 

MR. DANAHAR: The question before that where the 
the word "cable" appears I believe should be "drum", too, 
don't you agree, Mr. Cohen? 

MR. COHEN: That's right. 

THE COURT: All right. Those changes are agreed 
on and the record will so reflect. Do not touch the depo¬ 
sition itself. Do not physically touch it. 

MR. COHEN: My copy. 

THE COURT: Oh, your copy. That is all right. 

But the original is not to be touched. 

All right, next. 


"And the end that was on the bucket would go on the 


drum. 


MR. COHEN: And Mr. Danahar said -- 

MR. DANAHAR: Yes, I said, "would go on the drum* 
because of that previous mistake. 

THE COURT: Ho, don't say because, because the 
jury only has to get the exact words. I don't think you 
ought to bother us with little insignificant meaningless 
things. Let us concentrate on the testimony and not on 
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just some spontaneous comment by counsel that has not any 
real value. Only get up and read what you had to say if 
it has value. Otherwise let's not interrupt the flow of 
the testimony. 

All right, what is the last question, please. 

MR. COHEM: I am sorry. 

"Q It would go on the drum; is that right? 

"A Yes. 

"Q That is what the whole job was about? 

"A Right, turn the cable end for end. 

"Q In order to that you had to unhook the end of the 

cable that was on the drum first; is that right? 

■» 

"A Yes. 

"Q Did you do that yourself, you personally? 

"A Myself? 

"Q Yes. 

"A I give a hand. 

"Q You gave a hand to whom? 

"A I can't recall if it was Druce Anderson, Arthur 
Ramos up there, or the operator. 

"0 Do we have another party involved now, when you 
say 'the operator'? 

"A The operator is tho man above the mate. 

"Q Can you identify him by name? 
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2 

"A Eddie Ducey. 

• 


3 

"Q How do you spell it? 


4 

"A D-u-c-y, I don't know. 


5 

"Q But in any event you and somebody else there un¬ 


6 

hooked the end of the cable that went around the drum; is 


7 

that right? 


8 

"A After it was pulled off. 


9 

"Q Who pulled it off? 


10 

"A The boom. 


11 

M Q After you got the end of the cable off the drum. 


12 

what did you do next? 


13 

"A You hookup the smaller the smaller cable to it. 


14 

Q What smaller cable are you talking about now? 


15 

"A The tugger winch cable, half inch. 


16 

"Q What was the purpose of doing that? 


17 

"A To hookup the donkey winch wire. 


18 

"Q Yes, the tugger winch. 


19 

"A Keep the same wire. 


20 

"Q What was the purpose of hooking that one up? 


21 

"A You hook that up into the bigger wire and overhaul 


22 

the donkey boom so you get the smaller wire down there so 


23 

you can hookup the other end and pull it back up. 


24 

"Q So by means of this smaller wire then you pull 


25 

the big cable up the boom and down, and then you reverse 
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it and you put it on the other end and put it up again; is 
that it? 

"A No. 

Q Then you tell me how the operation works, that is 
what I am trying to find out. 

"A To take the wire off the drum on that particular 

day I believe the operator on the boom until we get to the 

end, one turn or half turn, I can't recall. Somebody tied 

it off up on top. I can't recall who was that. Then we, 

myself and someone else took the nuts off. 

"0 Where are these nuts located? On the drum? 

"A On the drum. You pull the wire out. You hookup 

■» 

your small wire, and then you just let it go up. You turn 
the machine off. 

"Q That takes the big cable out? 

"A Out. 

"Q Out to what point? 

"A To the scow. 

"Q Once you have got it there, then what did you do?" 
MR. COIiEN: That was no* - answered. 

"Q When you got to that point what happened then on 
October 18, 1970? What did you do then? 

"A They reeved the smaller wire through the bucket. 

"0 Through the bucket? 
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"A Yea, then we hook it up to the other end of the 
cable. 

"Q Okay. 

"A Then we went and had coffee. 

"Q After the coffee break what did you do? Did you 
come back and resume this operation? 

"A Yes, sir. 

"Q How much time had elapsed by that time? Have you 
any idea? 

M A I can't recall. 

"Q Did you then bring the other end of the cable 
back in the same direction? 

"A Then we brought the other end up. 

"Q Is that what you did then? 

"A You mean myself, did I do it? 

"Q I am only asking what you did. That is all I am 

trying to get you to tell me, how you did this operation, 
if you will. 

"A I was told to go up in the cab. 

"Q Who told you that? 

A I just can't recall whether it was the mate or 
the captain. 

"Q I just want to bring you back to the point where 
you got the cable over to the scow; right? 


SOUTHERN OlSTRICT COURT REPORTCRB, U.t. COURTHOUSE 
POCET SQUARE, NEW YORK. H.V. CO T-ASM 









. 

: - 1 


. A 386 


1 

*J£>0 


1 

| camds 123 "Anderson" 


2 

j "A The scow alongside the dredge. 

• 


c 

"Q Then you put the smaller cable through the bucket? 


/ 4 

"A Right. 


5 

"Q Now take it from there and tell me how you got 


6 

the end of the cable back to the drum. I assume that is 


7 

what you were doing, you were reversing the cable, weren't 


8 

you? 


9 

"A You turn it end for end, yes. 


10 

"Q Right. Tell me how you did that." 


11 

DANA1IAR: And I said, "Which cable are you 


12 

talking about?" 


13 

0 

MR. COHEN: "The big cable. Isn't that the one 

*» 


14 

we are talking about?" 


15 

MR. DANAHAR: And I said, "There are two cables 


16 

involved. There is a big cable and there is a tugger cable. 


17 

"Q The one called the closer cable. 


18 

"A How it got back to? 


19 

"Q Yes. 


20 

A You wind it up there in the cab, the tugger. 


21 

"Q You run the tugger, is that what you were doing. 


22 

running the tugger? 


23 

"A Yes, sir. 


24 

“Q Tell me what you did. Go ahead. 


25 

"A I was standinq on the left side, I believe. 
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runninq the tugger. 

"Q That is ih the cab? 

"A In the cab. 

"Q Where is it in the cab? 

"A The center of the cab. 

"Q Go ahead. You are operating the tugger; is that 
it? How do you do that? Has it got a lever of some kind? 

"A You are talking about how I did, or it is done in 
general? 

"Q No, how you did it. I am only interested in what 
you did on the day of this accident. Just tell me how you 
operated the tugger. 

"A How I operated it that day. 

"Q Right. 

"A How I operated that day. 

"Q Yes. 

"A From the left-hand side runninq the lever with my 
right hand. 

"Q You were standing on the left-hand side of the 
tugger? 

"A No, the left-hand side of the wire. 

"Q You are operating with your right hand on a lever? 

"A Yes, sir. 

Q Now go ahead. What is happening to the wire as 
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you are operating the lever of the tugger? 

"A It's going on the drum. 

"Q Is it going past you? 

"A Yes, sir. 

"Q What part of your body is it going past? 

"A About my knees. 

"Q I mean the left or right side of your body. 

"A The front of — 

"Q It is going right in front of you? 

"A Yes. 

"Q At knee height? 

"A About. 

"0 And you were watching it as it goes by; is that 
right? 

A In the beginning you have to kick it over so it 
don’t get kink or thrown off the drum. 

Q going over the drum or under the drum? 

"A When you are coming in? 

"Q Yes. 

"A Under. 

"Q So when you are reversing it you are operating 
the lever with your right hand, you are bringing it back 
now? 

"A I am bringing it back. 
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"Q You are operating the tugger with your right hand 
on the lever and this wire is going in front of you at 
knee height? 

"A Right. 

"Q Is it going under the drum? 

"A Yes, sir. Ho matter what way you go it's going 
under. 

"Q Then it goes under the drum and then it winds 
around the drum? 

"A Yes." 

MR. DANAHAR: Your Honor, I said, "Around the drum 
of the tugger. 

«* 

"Q Around the top of the drum; right? 

"A Yes. 

"Q While this was going on did something happen? 

"A Yes, sir. 

Q How much of the wire had gone around the drum be¬ 
fore something happened? 

"A I believe it was three turns. I 


"Q How much? 

"A About three turns. 

*Q Three turns? 

'A Yes. I believe. 


0 Three turns of the wire had gone around the drum? 
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"MR. DATIAHAR: That is what he said. 

"Q And then something happened? 

"A Yes, sir. 

"Q Will you tell me what happened? 

"A What happened? 

"Q Yes. 

"A I don't know. That was it. 

Q Wait a minute. You are claiming that something 

happened in this case, aren't you? 

"A Yes. 

"Q And I am asking you to tell me what it was that 
happened. 

*• 

"A My hand got caught. 

"Q Where? 

"A On the wire. 

"Q Which hand? 

"A My left hand. 

"Q So your right hand was on the lever. What were 
you doing with your left hand as the wire was going by? 

"A You tap it to keep it from going across the drum. 
You have to keep it up, to keep it in one place. 

Q When you say you tap it, what is the purpose of 
doing that? Why were you tapping it with your left hand7 

"A Why? 
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*0 Yes. 


A Because I had to listen for the guys on the deck 
and I had to make sure the wire was running through the 
shivs on top. 

0 When you say shivs on top, you mean on top of the 


boom? 


"A Boom and through the bulkhead at once because 
there was nobody at the door. 

"Q Are you supposed to be watching the bucket and 
the shivs while you are doing this operation? 

"A No, you ain't supposed to. 

"Q Is that what you were doing? 

"A No. Is that what I was doing? 

"Q Yes, at the time the accident happened? 

"A I was trinq to do three jobs at once. 

"Q I am only trying to find out, Mr. Anderson, what 
you were doing at the time this accident happened." 

MR. DANAIIAR: And I said, "Your question, as I 
recall it, was why were you tapping the wire with your left 


hand." 


MR. COHEN: That's right. 


"A So I wouldn't have to jump over the cable to checl 

on the other three things that were going on at the same 
time. 
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"Q Does the wire have to come around the drum evenly? 


L 3 

"A Yes, sir. 


4 

"Q Is that why you were tapping it, to see that it 


5 

came around evenly? Is that the idea? 


6 

"A Yes, sir. 


7 

"0 That is what I an trying to find out. You had 


8 

done that for three turns then?" 


9 

MR. DAHAHAR: And I said, "About." 


10 

"Q Approximately three turns. So you tapped it to 


11 

kee t the wire even on the drum; is that it? 


12 

"A Yes, sir. 


13 

"Q And then something happened to you? 


14 

"A Yes, sir. 


IS 

"Q And you say your left hand got caught on the wire? 


16 

"A Yes, sir. 


17 

"Q How did that happen? . How did it get caught on 


> 18 

the wire? 


19 

"A I don't know. 


20 

"Q Was there anything on the —" 


21 

MR. DANAHAR: And then I said, "What do you mean 


22 ' 

by 'How did it get caught'? 


23 

"Q Was there anything on the wire that would have 


24 

caught your hand? 


2S 

"A I truthfully cannot say. 


• 
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“Q Was this a smooth wire, or did it have little 
things sticking out of it? 

"A Did it have fishhooks, in other words? 

"Q Yes. 

"A I truthfully can't say. 

Q All I am trying to find out is if there was any¬ 
thing on the wire that would have caugh v your hand. 

. « 

"A I cannot say. 

"Q Would you describe the wire to me that was going 

I 

around the drum that you were tapping with your hand? Can 
you give me a description of what it looked like? 

"A Only two or three turns. 

*• 

"Q Can you tell me what it looked like?" 

MR. DANAHAR: And I said, “You mean by that its 
size and color?" 

MR. COHEN: "Size, shape, appearance, whether it 
was smooth or rough, red, white or blue or what. 

"Q Can you give me some kind of a description of 
what that wire looked like? 

"A It was about a half inch wide. 

"MR. DANAHAR: That was what, in diameter? 

TIIE WITNESS: Diameter. Round. And that we 
believe it was black or dark blue. 

"Q Was it smooth wire?" 
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THE COURT: May I see that, Mr* Suarez? 

MR. SUAREZ: Yes, sir [handing). 

THE COURT: Mr. Anderson. I am only trying to get 
a description of tliii. wire. You told me your hand got 
caught on the wire and I am trying to get the best description 
of the wire that you can give me. 

Mr. Danahar, he has given it to you. "Question, 
is that all you can tell me about it? Answer, that is all 
I can remember." 

All right, now go on with the next question, 

Mr. Cohen. 

MR. COHEN: Your Honor, may I get a drink of water? 
TIIE COURT: Why, of course. What page are you on, 
Mr. Suarez? 

MR. SUAREZ: Twenty-eight. 

THE COURT: Twenty-eight? Why don't you read 
faster than that? All right, we will take a short recess. 
[Recess] 

[In open court - jury present] 

THE COURT: Ladies and gentlemen of the jury, 
there have been a lot of problems that have come up in the 
case, as I told you. What do you do when there is a depo¬ 
sition being read that they have a perfect right to read? 

The doctor has been summoned to come hero to testify. 
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He has got ti*o major operations tomorrow jnorning and he is 


sitting on pins and needles and he wants to know when he 


is going to be called and can he get through with his testi¬ 


mony today* Then 1 have got a lady on the jury who right¬ 


fully says, please don't keep me here beyond 4:30, I am 


afraid when I get home at nighttime to get home late. Those 


are things we have got to recognize. These are realities. 


These are truths. These are things that come up and have 


to be dealt with. We can't wish them away. They are here. 


You have got to look at them and do the best you can. 


So I want you to know this is not beer and skittles 


and I am not twiddling my thumbs, and there are plenty of 


problems here as there should be. The doing of justice is 


very delicate and very sensitive. 


Let us complete the reading of the deposition. 


MR. COHEN: Thank you. Your Honor, since 


Mr. Suarez has left may I ask Capt. Wheeler to come up here 


and — 


THE COURj.': Capt. Wheeler, would you come up, sir? 


-APT. WHEELER: Yes, sir. 


THE COURT: All right. Now, where did you leave 


off? What page? 


MR. COHEN: Page 28, the second question up from 


the bottom of the page. 
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"A No. I am making no claim that I slipped, but you 
are working in the water. 

"Q Mr. Anderson, please, I am only trying to find out 
what the nature of your claim is here, not what could have 
been, v/hat claim are you making here? That your hand got 
caught in the wire?" 

MR. DANAHAR: And I said, your Honor, "He said 
that a number of times. There is no need to go over that." 

MR. COHEN: "He talks about slipping now. 

"MR. DANAHAR: All he can say is maybe he slipped. 

"Q So you are not making any claim that you slipped, 
are you? 

•* 

"A NO. 

"Q Had you ever done this job before? 

"A Am —" 

MR. COHEN: I am sorry, I read thut wrong. 

"Q Had you ever done this before this job? 

"A Many times. 

"Q How many times had you done this job before 
October 18, 1970? 

"A Oh, man. I cannot say. 

"Q Many times, though. All right. 

"A Out not by nyself. 

"Q Is it always done the same way? 
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"A Yes. I don't know, yes. It's done the same way. 

• 

3 

”Q Is it always done the same way?” 

4 

MR. DANAHAR: And I said, "Let him finish his 

5 

answer. 

6 

"A You mean is it always done the same way by me? 

7 

"Q Yes, the way you have described with the wire 

8 

coming round the drum." 

9 

MR. DANAHAR: And I aid, "You mean with the same 

10 

number of men, too?" 

11 

MR. COllEll: "I didn't ask him that. I am just 

12 

asking whether it was done that way or in any other way. 

13 

"A It's always hooked up the same way. 

14 

H Q That is what I am driving at. It is always hooked 

15 

i 

up the same way; is that right? ' . 

16 

"A That's right. 

17 

"Q This particular wire that you were using that day, 

18 

had that wire been on this dredge before. Dredge No.50?" 

19 

MR. DANAHAR: And I said, "Which wire are we talk¬ 

20 

ing about? 

21 

"Q The closer wire, the one you were handling. 

22 

"A My hand did not get caught on the closer wire. 

23 

"Q What wire? 

24 

"A The tugger wire. 

25 

"Q Had this tugger wire bev. \ on this dredge before? 
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"A What do you mean, before? 

"0 Before October 18, 1970? 

"A You mean was it a new wire? 

"Q Ho. I said was.it on the dredge before October 18, 
1970, to your knowledge? 

"A I cannot understand what you mean by that. Was it 
on another machine? Is#that what you were asking? 

"Q Mr. Anderson, just listen to me, will you? 

"Had you ever seen this tugger wire on the Dredge Ho.50 
before October 18, 1970? The one that your hand got caught 
on? 

"A Did I ever see thai; wire before? 

"Q Yes. 

"A Yes, I believe so. 

"Q Do you know how long it had been on Dredge Ho.50 
before October 18, 1970? 

\ 

"A No. 

"Q Had you ever used that wire before? 

"A They might have changed it. I cannot say." 

MR. DANAHAR: * I said, "The question was, did you 
ever use it? 


"A Did I ever? 

"Q Yes. 

"A I still can't say." 
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2 

MR. DANAIIAR: And I said, "All right, that is 

• 


3 

your answer. 


4 

"Q How many people were working with yov that day on 


5 

this operation?" 


6 

MR. DAMAHAR: And I said, "You mean up in the cab. 


7 

or involved in the whole operation?" And then I said, again. 


8 

"The overall operation. 


8 

"A Three. 


10 

Q That was yourself and Mr. Pantos and Bruce Anderson; 


11 

is that right? 


12 

"A No, forgive me for a minute. 


13 

"Q All right. Now you tell me. 


14 

"A Are you talking about when the wire was winding 


15 

up, or when we were pulling it off? 


16 

"Q I am talking about the whole operation from the 


17 

time you started until the time you finished. How many 


18 

people were working with you? 


19 

"A There are two different number of men at time. 


20 

"Q All I am asking you to do is tell me how many 


21 

people." 


22 

MR. DANAIIAR: And I said, "He will do it." 


23 

MR. COHEN: The next sentence is marked with a 


24 

Q, it should bo an answer, i believe. 


25 

MR. DANAIIAR: That is correct, your Honor. 
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2 

THE COURT: All right, there it is, you agree. 

• 


3 

What is the answer, Mr. Wheeler? 


4 

"A When we were winding it off I believe we had five. 


5 

"Q Who were they? 


6 

"A Artie Ramos, the mate, Eddie Ducey, the operator. 


7 

Bruce Anderson, the deck hand, Norman Herbert, the engineer 


8 

I believe was out there giving us a hand, and myself. 


9 

"0 Are you saying that those men worked with you 


10 

when you were tugging the closer cable? 


11 

"A Yes. 


12 

"Q Over to ti.a scow; is that right? 


13 

"A When we were overhauling the wire, you mean? 

- 

14 

"Q When you took it from the drum, the winch drum 


15 

over to the scow, is that what you call overhauling? 


16 

"A Yes, I believe so. 


17 

"Q So that is one half of the operation, isn't it? 


18 

"A Yes, sir. 


19 

"Q In order to bring the other end back to the drum 


20 

how many men were working?" 


21 

MR. DAIJAHAR: And I said, "There again, do you 


22 

mean in the overall operation or with him in the cab?" 


23 

MR. COHEN: "In the overall operation. 


24 

"A In the cab, and I believe Artie Ramos, Eddie Ducey 


25 

was on the scow watching the cable. 
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"Q In the first part of this operation when you said 
you had five men working with you to take the closer cable 
from the drum over to the scow, what were the other four 
men doing? 

"A What were they doing? 

i 

"Q Right. What were they doing? 

"A I can explain it easier by saying that the whole 
job was about when we begin. 

"Q Tell me what they were doing on that day. That 
is what I want to know. You said five men worked with you 
that day. 

"A Right. 

"Q You did something and the others did something. 
Tell me what you did and what they did." 

MR. DANAHAR: I said, "You have already asked 
him the question what he did. You have been through that, 

I think." 

MR. COHEN: "In the first part of the operation?" 

MR. DANAHAR: And I said, "Yes, sir." 

MR. COHEN: "Then tell me what the other men did." 

MR. DANAHAR: And I said, "The operator, what did 

he do? 

"A The operator was running the crane. Swung the 
boom. That is the operator. Eddie Ducey. 
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"Q What did Mr. Ramo 3 do? 

"A I can't recall whether he was in the cab with me 
or if he was on deck pulling the cable down the scow. 

"Q What was Mr. Herbert doing? 

"A I believe he was on the scow pulling the cable, 

too. 

"Q And Mr. Ducey, what did he do? 

"A He was the operator. He was running the crane. 

"Q Bruce Anderson, what did he do? 

"A I believe he was in the cab, or he was on deck 
watching. 

"Q In the second part of this operation you were in 
the cab. Who were the other two men? 

"A Artie Ramos and Eddie Ducey. 

"Q Is that who they were? 

"A Artie Ramos and Eddie Ducey. 

"Q I don't know whether you are telling me or asking 
me. What were they doing in the second phase of this 
operation? 

"A Watching the wire go through the bucket and make 
sure that it was clear. 

"Q Were they on the scow? 

"A I believe so. 

"0 Both of them? 
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"A I couldn't say, because I was in the cab. I can't 
see down. 

"Q At the time that you said your left hand got 
caught on the tugger wire, what happened to your left hand, 
or to you, to your body? 

"A When my hand got caught? 

"Q Yes. 

A I don't know whether I was thrown over the machine 
or I was just pulled down. I cannot, you know, it was like 
that [snapping his fingersj. It happened. 

"Q Did you let go of the lever with your right hand 
when the left hand was caught on the tugger cable? 

"A I believe so. 

"Q Did you fall down? 

A I said I don't know if I went over the machine 
or I just was pulled down. I cannot say." 

MR. DAMAHAR: And I said, "When you say 'machine' 
you mean the winch? 

"A The tugger. 

"Q Are you talking about the winch? 

"A The tugger." 

MR. DAIJAIIAR: And I said, "The tugger winch. 

"Q You don't know whether you wont straight down 

or you went over? 
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"A I can't say. 

"Q Did anything happen to your hand? 

"A My hand? 

"Q Yes." 

MR. DANAHAR: And I said/ "You mean was it pulled 
into the winch/ or something?" 

MR. COHEN: "I am just asking if anything happened. 
I don't know what happened. I am not suggesting anything 
to him. I am asking him." 

MR. DANAHAR: And I said/ "You are talking about 
his injuries now?" 

MR. COHEN: "I am asking what happened to his hand. 
He said it got caught in the tugger. 

"A Next thing I knew I got up, I believe I got up 
and I was shocked, you know, I was just — my arm was swing¬ 
ing. 

"Q Wait, Mr. Anderson. Let's take one thing at a 

time. 

"Do you know whether anything happened to your hand? 

Your hand got caught in the wire, did you see anything 
happen to it. 

"A No, I can't say. 

"Q Did you feel anything in your hand at that time? 

"A I had gloves on. 
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"Q Did you feel any pain, did you feel any contact, 
did you feel any sensation in your left hand at the time 
this happened? 

"A It happened like that, I didn't feel no pain in 
the hand. I felt it in the arm. 

"0 You felt pain someplace then in your arm? 

"A Yes, sir. 

"0 Did your hand get caught in anythinq as far as 
you know? Did you see anything like that happen? 

"A Did my hand get caught in anything, or on anything? 

"Q Did you see your hand get caught in anything, or 

on anything at the time this accident happened?" 

. MR. DAMAII^R: And I said, "You mean —" 

MR. COHEN: "Wait a minute, don't ask me what I 
mean. I am asking if you saw anything. , 

"A I don't know what you mean." 

MR. DANAIIAR: Wait, that's me. I said — 

MR. COHEN: He said it. 

MR. DANAIIAR: Sorry, your Honor. I said, "I don't 
know what you mean, get caught in. 

"A I did not say my hand got caught. I said I didn't 
know if it got caught. 

"0 I thought you said that. At the time this accident 
happened did your hand get caught on anything?" 
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MR. DANAHAR: And I said, "He testified it got 


3 

| 

caught on the cable." 


4 

MR. COHEN: "That is what I thought he said." 


5 

MR. DANAHAR: Ar.d I said, "Or the wire." 


6 

MR. COHEN: "Now he says it didn't. I am trying 


7 

to find out. 


8 

"Q Is that what you said, Mr. Anderson? 


9 

"A I can't recall. You are asking me so many question 


10 

"0 I am only trying to find out. I thought you said 


11 

your hand got caught on something. Are you saying you don't 


12 

know now? 


13 

"A My hand got caught on something? 


14 

"Q Yes. 


15 

"A I cannot say. 


16 

"Q Did you see anything happen? 


17 

"MR. DANAHAR: When you say 'caught on something' 


18 

you mean something besides the cable that he already testi¬ 


19 

fied that his hand got caught on?" 


20 

MR. COHL. * "I am only asking him what he saw and 


21 

what happened. 


22 

"MR. DANAHAR: Well, you know, he has aleady 


23 

testified that his hand got caught on the cable." 


24 

MR. COHEN: "No, he is saying he doesn't know. 


25 

He is saying 'I didn't say that', so I am only asking him 
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2 

what happened. 

• 



"MR. DA1JAHAR: I don't know that he said that." 


l 

4 

MR. COHEN; "That is just what he just said. 


5 

"A Did my hand get caught in the cable? 


6 

Q I am asking if you saw anything happen to your 


7 

hand. Did you or didn't you? 


8 

"MR. DANAHAR: I object to the form of that 


9 

question because I don't know what you mean by 'did anything 


10 

happen to your hand'" 


11 

MR. COHEN; "That is a very simple question. The 


12 

man — 


13 

"MR. DANAHAR: At what point are you talking about? 

1 

14 

MR. COHEN: "At the time the accident happened 


15 

did something happen to your hand? 


16 

"MR. DANAHAR: Do you mean was it hurt?" 


17 

MR. COHEN: "Will you stop injecting yourself in 


18 

this deposition? I am only asking him what happened to him. 


19 

what he saw happen. 


20 

MR. DANAHAR: The only reason I am injecting my— 


21 

that I don't understand what your question means 


22 

and, therefore, I am assuming the witness doesn't." 


23 

MR. COHEN: "I am asking the questions. The man 


24 

had an accident, I am asking what he saw happen. 


25 

MR. DANAHAR: That is the question you are 
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putting now. It's not the same question you put before." 


MR. COHEN: "It is the same question I put before. 


"Q Did you see anything happen to your hand at the 


time this accident happened, Mr. Anderson? 


"MR. DANAHAR: I still object to the form of the 


question, the use of tie' word 'happen.' I don't, know what 


you mean by that." 


MR. COHEN: "Please, Mr. Danahar, you don't have 


to know what I mean. This man was there. Something happened 


I want him to tell me. 


"MR. DANAHAR: I don't think he knows, either." 


MR. COHEN: "That is all I am trying to find out. 


"Q Do you know what happened, or not, at the time 


this accident happened? 


"A What do you mean, what happened? 


"Q Come on, don't fence with me. Did something 


happen to your hand, or didn't it? 


MR. DANAHAR: Are you talking about whether it 


was injured or not?' 


MR. COHEN: "I am talking about whatever happened 


at the time of this accident. Don't ask me what I am talk¬ 


ing about, the question is, what happened to this man. You 


are making a claim here and I am asking him to tell me what 


happened to him. 
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"MR. DANAHAR: He has just told you he doesn't 

• 


3 

know what you mean when you use the word 'happened' and I 


4 

don't know myself. 


5 

"Q Did an accident happen to you? 


6 

"A Did get hurt? Yes. 


7 

"Q What? 


8 

"A Did I get hurt, you main? Yes. 


9 

"Q Tell me what happened then. 


10 

"MR. DANAHAR: He has already told you, his hand 


11 

got caught on the cable." 


12 

MR. COHEN: "That is what he said first, then he 


13 

said he didn't know his hand got caught on the cable. I 


14 

want to find out what — 


15 

A I didn't say my hand didn't get caught. 


16 

Q What did you say? Did your hand get caught or 

• 

17 

not? 


18 

"A I was running the cable. The next thing I knew 


19 

I was in pain. 


20 

"Q Okay. How, did something happen that caused you 


21 

to be in pain? That is what I am trying to find out. This 


22 

is no mystery. Either something happened or didn't happen. 


23 

Will you tell me what it was? 


24 

"MR. DANAHAR: He has told you already his hand 


25 

got caught on the cable." 
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2 

MR. COHEM: "No, he hasn't told me. That is the 

• 


3 

whole trouble. He said it once, and then changed his mind. 


4 

and he said he didn't know the last four times. 


5 

"MR. DANAHAR: He apparently misunderstood your 


6 

question." 


7 

MR. COHEN: "I don't know how I can make it any 


8 

clearer than that. Let's try it once more. 


9 

"Q You said you were running this cable, and then 


10 

you were in pain. Did something happen that caused you to 


11 

be in pain? 


12 

"A My hand got caught in the wire, or, on the wire 


13 

into the drum. 


14 

"Q Okay, fine. Your hand got caught on the wire. 


15 

That is the tugger wire?" 


16 

MR. DANAHAR: And I said, "Into the drum." 


17 

"A Yes, sir, that is the tugger wire. 


18 

"Q If you did see that happen did you see your hand 


19 

get caught on the wire? 


20 

"A Did I see my hand get caught? 


21 

"0 Were you looking at your hand as you were patting 


22 

this wire? 


23 

"A Was I looking at my hand? 

F 

24 

"Q Mr. Anderson, don't repeat every question that I 


25 

ask. Just answer the question. 

I 
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"Were you looking at your hand when you were patting 
the wire? 

"A I believe so. 

"Q Did you see it get caught on the wire? 

"A I can't say. 

"Q Did you see anything else happen to your hand, 
did you see it get caught anywhere else? 

"A My left hand? 

"Q Your left hand, yes. 

"A I can't recall that, either. 

"MR. DANAHAR: He testified that it went into the 
winch, didn't he?" 

MR. COHEN: "Mr. Danahar, he just said he can't 
recall now. If you v/ant to testify we will take your 
deposition, but he said he can't recall now. 

"MR. DANAHAR: You keep going over the same subject 
matter. He told you that it qot pulled into the winch, or 
something to that effect." 

MR. COHEN: "You said that, he hasn't said that 
yet. He said he doesn't know. 

"0 Is that right? 

"A Caught? I didn't go to school for fifty years. 

"Q Did you see your hand get pulled into anything? 

"A Did I see my hand get pulled into anything? 
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"Q Please don't repeat my question. Did you see your 
hand get pulled into anythinq? That is the question. Just 
answer it. 

"A It got pulled into the drum. 

"Q Did you see that happen with your own two eyes? 

"A With my own two eyes? 

"0 Yes, did you see that happen? 

"A Are you asking the question? 

"Q I am asking the question, did you see that happen 
with your own two eyes? 

"A I believe I did. 

"Q Are you sure? 

"A I believe I did. 

"Q What happened then? 

"A What happened then? I got up and my arm was 
swinging around like a chicken without a head. 

"Q What was that? Your arm was swinging — 

"MR. DAIJAHAR: Like a chicken without a head. 

"o Where was it swinging around? 

"A In the air. 

"Q Was it still on your body still attached to your 

body? 

"A Yes, thank God. 

"Q It wasn't swinging on the ceiling then somewhere, 
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was it? 

"A No, sir. 

"Q Did you have to pull your arm out of anythinq 
that it got caught in? 

"A Did I have to pull it out? 

"Q Please don't repeat. You said it got caught in 
something. Did you have to pull it out or not? 

"A I can't recall if I pulled it out or not. 

"Q After that happened what did you do then? Did 
you turn the tugger off, or was it still running? 

"A 1 can't recall that, either. 

"0 Did you stay there, or did you go sonewhere else? 

"A I went to the door. The first thing I did I 
grabbed my arm. 

"Q Did you feel any pain at that time? 

"A Pain? Yes. I believe it was pain and shock, you 

know. 

"Q What did you do then? Did you leave the cab? 

"A I screamed. 

"0 Did you leave the cab then? Did you go someplace 
and report this? 

"A I went to the side door. They heard mo. They 
got a ladder. 

"0 Who hoard you? 
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"A The guys on deck. I don't know that it was Artie 
Ramos or Eddie Ducey, Bruce Anderson. 

"Q What happened then? 

"A They got a ladder. 

"Q What happened then? 

"A I climbed down the ladder. 

"Q You did that by ’ourself? 

"A Climbed down the ladder? 

"Q Yes. 

"A I don't recall. 

"Q What did you do then? 

"A The captain was on one side of me, and somebody 
else was on the other side, and we were walking back to 
the stern, and I said 'You had better go in because I think 
I'm going to faint. *. 

"Q What did you do? 

"A What did I do? 

"Q Did you go someplace after this? Did you go to a 
doctor or to a hospital?'' 

MR. DAIJAHAR: And I said, "He's telling you what 

he did. 

"A I was walking back to the stern with the old man 
and somebody else, 'You had better grab me, I think I'm 
going to faint.' 

L 
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"Q The question -- 

"A I’m trying to tell you the whole thing. 

"Q Mr. Anderson, please. The question is, what did 

you do? Not what did you say. 

"A I didn't do nothing. 

"Q Did you go to a doctor? 

"A Yes. 

"0 When? 

"A Right after the accident. 

"Q What doctor did you go to" 

"A I went to Polyclinic. 

"Q Is that the name of the doctor? 

"A I don't remember the doctor in Polyclinic. 


Is Polyclinic a hospital? Is that what you are 


saying. 


"A Yes. 

"Q Where is it? 

"A In Manhattan. I don't recall what is the address, 
"Q Where was this dredge at the time this accident 


happened? 


"A Most of it was at Pier 80. 

"Q That is ~ 

"A Most of it was Pier 80. 

"Q That is on the west side of Manhattan? 
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2 

"A Yes, sir. 

• 


3 

"Q And from there you went to Polycli.'ic Hospital? 


4 

"A Yes, sir. 


5 

"Q How did you get there? 


6 

"A Cab. 


7 

"Q When you got there what did they do for you? 


8 

A They X-rayed me and gave me needles for pain. 


9 

"Q Did they do anything else? 


10 

"A Taped the arm to me. 


11 

"Q Were you admitted to the hospital as an in-patient. 


12 

or did you just get out-patient treatment? 


13 

"A I went from there to Doctor 1 s’Hospital on Staten 

• 

14 

Island. 


15 

"Q How long were you at Polyclinic Hospital? 


16 

"A Maybe two hours. 


17 

"Q Did they do anything else besides take X-rays 


18 

and tape your arm? 


19 

"A Gave me needles. 


20 

"Q Then where did you say you went from there? 


21 

"A Doctor's Hospital. 


22 

"Q Were you an in-patient or an out-patient there? 


23 

"A In. 


24 

"Q How long were you in that hospital? 


25 

"A I believe thirty-one days. 
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2 

"Q What did they do for you in those thirty-one days? 

• 


3 

| 

"A Thirty-ope days trying to get the swelling and 


1 

4 

relieve the pain. 


5 

I "Q What treatment? 


6 

"A Treatment? 


7 

"Q Treatment. 


8 

"A By treatment did you mean medication? 


9 

"Q I mean whatever they did for you in the hospital. 


10 

"A Okay. I'm trying to explain that. 


11 

"Q What did they do for you? Did they give you — 


12 

"MR. DANAHAR: You have all the hospital records. 


13 

Do you have to ask him about those? 

•• 


14 

"Q Did they give you medicine? 


15 

"A Yes. 


16 

"Q Did they operate on your arm? 


17 

"A Yes. 


18 

"Q Do you know what kind of an operation they per¬ 


19 

formed? 


20 

"A They put a plate in my arm. 


21 

"Q Where in your left arm, do you know where they 


22 

put it? 


23 

"A In the upper part. 


24 

"0 Did they tell you anything was broken there? 


25 

"A Yes. It was broken and pulled about an inch and 
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a half. 

"Q Do you remember the date you were in that hospital? 

"A October 18th to November 18th, I believe. 

"Q VJhen you were discharged from the hospital on 
November 18th did they say you had recovered or not? 

"A No, I was in a cast. 

"Q You were discharged with a cast. What happened? 

Did you see the doctor after that? 

"A Yes. I saw them very often. 

"Q How many doctors? What are their names? 

"A Three doctors. Dr. Brigham, Dr. Levinthal and 
a Dr. Frank. 

•* 

"Q How long did you see them? 

/ 

"A I can't recall how long. 

"Q Six months? Three months? A year? Do you have 
any idea of the length of time you went to these doctors. 

"A I had doctors after them, what I went to, so I 
went from one doctor to another. 

"Q Did you see any other doctors than the three you 
just mentioned? 

"A Yes, I saw them quite often for a period of I don't] 
know how long. 

"Q Can we get their names and addresses, please? 

"MR. DANAHAR: You have all that stuff." 
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2 

MR. COHEN: "I don't know whether I do or not. 

• 


3 

"MR. DANAHAR: Sure you do." 


4 

: MR. COHEN: There was a discussion off the record. 


5 

| "Do you have the names of these doctors? 


6 

"MR. DANAHAR: Look at your answers to interrogatorie 


7 

You have got them all there." 

i 


8 

MR. COHEN: "Can I get it from him? He must know 


9 

the doctors. 


10 

"MR. DANAHAR: It's so simple to look at the whole 


11 

file. You have it all there." 


12 

MR. COHEN: "I want him to tell me. I have a 


13 

right to ask him to tell me what doctors treated him. 

■> 


14 

"Q Do you want to tell me, Mr.Anderson, what doctors 


15 

treated you? 


16 

"A In the beginning? 


17 

"Q Yes. 


18 

"A Dr. Levinthal, Dr. Brigham*, and I think Dr. Frank 


19 

was an associate of Dr. Levinthal. 


20 

"Q Doctor who? 


21 

"A Frank. 


22 

"0 Did you see any other besides those three? 


23 

"A Doctor's Hospital? No. 


24 

"Q Anywhere? 


25 

"A Yes, I saw many doctors after that. 
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2 

Q Do you remember their names? 

3 

"A No. 

4 

"Q What was the last time you saw any doctor for ;:he 

5 

injuries that you sustained on your left arm on October 18, 

6 

1970? 

7 

"A The last time? 

8 

"Q Yes. 

9 

"A Maybe a month or so ago. I got a doctor's appoint¬ 

10 

ment the 18th to see another doctor. 

11 

"Q Eighteenth of what? 

12 

"A This month. 

13 

"Q December of 1973? 

14 

"A Yes. 

15 

"Q Were you in any other hospital than Polyclinic 

16 

and Doctor's Hospital? 

17 

"A 2 

18 

f 

"Q What hospitals? 

19 

"A NYU. 

20 

"Q NYU Medical Center? 

21 

"A Hew York University. 

22 

"Q Medical Center? 

23 

”A I believe. 

24 

"Q Where is that located? 

25 

"A The East Side. 
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"Q The East River Drive? 

"A off the East River Drive. 

"Q And 25th Street? 

A First Avenue, Second Avenue. 

"Q How long were you there? 

"A Three days. 

"Q Did they do anything for you? 

"A The insurance people wouldn't let them. 

"Q The question was, did they do anything for you 
there? 

"A They took tests, minor tests. 

"0 Did you go to any other hospital? 

"A Marine Hospital. 

"Q Where? 

"A Staten Island. 

"0. Did they do anything for you there? 

"A Yes, sir. 

“Q What did they do for you there? 

"A Gave me a second operation. 

"Q Where? 

"A The same arm. 

"Q What was that operation for? 

A The use of the wrist, the finger and the thumb. 
0 What operation did they perform on you? 
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"A I don't know. I don't know the name. 

"Q How long were you there? 

"A As a patient? 

"Q Yes. Do you know the dates? 

"A I can't remember the dates. 

"Q The year? 

"A The year? '72. 

"0 And any other hospitals than the ones that you 
have told me. Polyclinic, Doctor's, HYU and Marine Hospital? 

"A No. 

"0 Have you seen any other doctors other than the 

ones that you have mentioned here for your left arm? 

"A Yes, I saw quite a few doctors, but I can't recall. 

"Q Whom do you have an oppointment with on December 18 th. 

"A I got it in the Marine Hospital. 

"Q When was the last time you saw a private doctor 

for treatment of your left arm? 

"A I can't recall. 

"Q Was it this year, within the last month or so? 

"A No, the insurance people won't pay for it. 

"Q Will you just answer my questions, please? When 
was the last time you saw a private doctor for the treat¬ 
ment of your left arm? 

"MR. DAJJAHAR: Ho said he can't recall. 
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2 

"Q What was the salary as a watchman that you went 

• 

r 

3 

back to work for in June of '71? 

t. 

✓ 

4 

"A I can't recall. 


5 

j ' Q Do you have any idea whether it was more or less 


6 

than the $295 you wore making at the time this accident 


7 

happened? 


8 

"A It was less. 


9 

"Q Do you have any idea how much less? 


10 

"A Can I put it this way: For the hours I worked 


11 

or for the rate of pay? 


12 

Q You told me that at the time the accident happened 


13 

you were making* I think* $295 for a seven—day week; right? 


14 

"A Right. 


15 

"Q When you went back to work in June of '71 as a 


16 

watchman what were you making for a seven-day week? 


17 

"A I worked six 8 hour days and one 12 hour day. 


18 

"Q Tell me how much you made in that period of time. 


19 

"A I believe about $3300." 


20 

MR. COHEN: That should be — 


21 

MR. DANAHAR: That should be $330. 


22 

TIIE COURT: All right* let's go ahead. Next. 


23 

"Q So that is $300 for a seven-day week? 


24 

"A With overtime. 


25 

"0 Any way you want to put it it is $300 for a 
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seven-day week with overtime; is that it? 

"A Yes, sir. 

"Q Do you know how many hours were involved in that 
week, how many hours you were working? 

A Straight time? Do you want to put it that way? 

"Q I want to put it any v/ay you want to put it. 

A If you want it straight time, it comes ^>ut to — 

'MR. DANAHAR: Look at the papers. 

No, they don't count for that — 

"MR. DANAHAR: These don't ~ 

These don't count for that. For the hours I worked 
60 hours for the watchman. 

■» 

"Q So for 60 hours you made $300; is that right? 

"A Right. 

Did you continue to work at that pay scale? 

Only for a couple of weeks. 

A couple of weeks in June of '71? 

June or July, yes. 

What happened then? 

The other man came back and they layed me off. 

When were you layed off, in July of '71? 

I can't recall whether that was July or August. 

Did there come a time when you went back to work 


"Q 

"A 

"Q 

"A 

"Q 

"A 

"Q 

"A 

"Q 


after that? 
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"A 

Yes, sir. 

w • 



"Q 

When was that? 



"A 

I went back to work for a week or ten 

days. 

Ho, 

not even 

a week. A couple of days. 



"Q 

What month was that, July or August, or some 

other 

time? 




M A 

No, some other time. September, say. 



M Q 

IIow much did you make for that period 

of time? 

"A 

I can't recall. 



"Q 

Was it as a watchman? 



"A 

No. 

s 



"Q 

What did you go back to work as? 



"A 

« 

Deck hand. Ho, day man. 



"Q 

How much did you make as a day man? 



"A 

That would be '71, $325. 



"Q 

$325 are you saying? 



"A 

Yes. 



"Q 

For a seven-day week? 



"A 

Right. 



"Q 

How long did you make that? For what 

period 

of 

time? 




"A 

I can't say. I think it was three weeks. 


"Q 

Then what happened? 



"A 

I got layed off again. 
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"Q How long were you layed off the second tine? 
"A Until after Christmas. 

"Q Of '71? 

"A Yes. 


Q Did there come a time when you went back to work 

again? 

"A January 15th, I believe. 

"Q *72? 

"A '72. 

"Q You went back to work for Great Lakes? 

"A Yes, sir. 

Q What kind of a job did you get then? 

■> 

"A Day man. 

"Q How much did you make at that time? 

"A I was working six days a week on that job. 

Q All right, §ix days. How much did you make? 

"A $249. 


Q IIow long did you continue to work as a day man 
at $249 a week? 

"A Until May. 

"0 That is from January *72 to May of '72? 

"A Right. 

"Q What happened in May? 

"A I went back into another operation. 
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"Q After that operation was performed did there come 


3 

a time when you went back to work again? 


► 4 

"A Five months later. 


5 

"Q When would that have been? 


6 

"A October. September or October. 


7 

"Q Of ’72? 


8 

"A Yes, sir. 


9 

"Q Did you go back to work for Great Lakes? 


10 

"A Yes, sir. 


i 11 

"Q What job did you get then? 


12 

"A Same job, day man. 

9 

13 

"Q How much were you getting then? 


14 

> 

"A Same rate, $249. 


15 

"Q How long did you work as a day man in September of 


16 

•72? 


17 

"A Worked a couple of months, and then got layed off. 


18 

"Q That would take us up to November of '72; is that 


19 

right? 


20 

"A Yes. Sure. 


21 

"Q What was the reason you were layed off at that 


22 

time? 


23 

"A No work for me. 


24 

"Q Did there come a time after that when you went 


25 

back to work again? 

• 
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"A Yes, I did go back to work.. 

"Q When was the next time you went back to work 
after November of '72? 

"A Maybe a couple of months. I went back to work 
for the same company. Great Lakes, as a day man." 

MR. COHEN: Your Honor, would this be the time 


to suspend? 


THE COURT: You finish. A great deal of this 
is totally unnecessary. I have asked that lawyers sit down 
and pick out portions of the deposition, and we have to sit 

i 

here and have a lot of this stuff read. Entirely unnecessary, 
and not helpful at all, but there it is when you don't listen 
to the Judge and try to figure out some other way. 

You finish that deposition. Now I want you to 
get through with it. 


73 


MR. COHEN: All right. 

"Q Was it at the end of '72 or the beginning of 
do you know? 

"A The beginning of '72, I believe. 

"Q How much did you make as a day man at that timo 


? 


"A $271. 

"Q For a six-day or seven-day week. 

"A Six days. I have been working six days. 

"Q $271? 
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"A Yes. 


Q How long did you continue to work, starting _ 

"A Until about now. 

"Q So you have been working from January '73 right 
up to the present day? 

"A I was layed off for five weeks in the meantime. 
"Q When was that, do you know? 

"A Just six weeks ago, eight weeks ago. 

"0 But other than that five-week period have you 

worked steadily from January '73 up to this date as a day 


man? 


"A Yes, sir. 

"0 At $271 a week? 

A Yes, sir. It varies. Sometimes I'm on a seven-day 
a week job, so that is $354. 

• "Q It is now $354? 

"A For a seven-day week. 

Q Do you know how much money you made in 1969 for 
the entire year? 

"A Yes. Can I have my — 

"Q Your income tax return? 

"A Yes, sir. '69. $11,656. 

"Q Do you know how much you made in '63? 

"A $10,780 something." 
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HR. DAIJAIIAR: And I added, "$738 which would make- 
up a total $10,733." 

THE COURT: Let me see that. All right, go on 
with your questions. 

"Q Did you ever hurt your left arm before October 18, 

1970? 

"A No, not that I can recall. :io. 

"Q Did you ever have any kind of an accident involving 

your left arm? 

"A Never what I can recall, no. 

Q Since October 18, 1970 have you injured your left 
arm in any other accident? 

"A Yes. 

"Q You have? 

"A Yes. 

"Q When was that? 

"A About '72. 

"Q What happened at that time? 

"A I fractured it. 

"Q Your left arm? 

"A The wrist. 

"Q IIow did that happen? 

"A I slipped. 

"Q Were you working for Great Lakes at that time? 
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"A No. 


"Q Where did you slip? 


"A Where? 


"Q Yes. 


"A At home. 


In your own house? 

Yes, I believe. 

And you broke your left wrist? 
I fractured it. 


Your left wrist? 


Yes, sir. 

Did you injure any other part at that time? 


Did you go to any hospital? 
Marine Hospital. 


Is that Staten Island? 


Yes. 

How long were you treated for that injury? 
One hour. 


One hour? 


All they did was put a cast on, 
IIow long was it in a cast? 

Six weeks. 


Did you ever injure your left arm at any other 
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time other than October 18, 1970, and this accident you 
just told me about in 1972 in your home? 

"A You mean did I hurt it? 

"Q Yes. 

"A Where it would cause pain? 

"Q Did you ever have an accident or an injury to 
your left arm? 

"A By injury, the word 'injury' is in quotes, I don't 
understand what you mean, where I lost time, or where I 
had to be back to the hospital? 

Q Any injury. Did you ever hurt your loft arm? 

"A Many times. ■» 

"Q Tell me about it. 

"A Holding my son, the arm, you know, you just get 
terrible cramps and you can't do nothing. 

"MR. DANAHAR: He is talking about before. No, 
he is talking about now. 

Q I am talking about an accident or an injury. Not 
just if your arm hurts picking up your son. You told me 
in addition to this accident of October 18, 1970, which is 
the subject of this lawsuit, that you fell down in your 
house and you fractured your left wrist; right? In *72? 

“A Right. 

0 I am asking if you have had any other ’ccidents 
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Qj> injuries to your T^ft arm other than those two? 

"A Wo, not that I can recall. 

"Q That is what I want to know. Not if it hurts you 

if you hold your son. 

"A You asked me any injury. Injury means pain or 
suffering. 

"Q No, I mean accident. 

"MR. DANAIIAR: He misunderstood you. 

"Q Now going back to the time that your accident 
happened, was this tugger machine working all right as far 
as you know? Did you have any problems in operating it at 

the time of your accident? 

"MR. DANAHAR: I object to the form of that 

question. 

"Q Are you claiming — 

-MR. DANAHAR: First of all you asked two questions 
at the same time. 

"Q Are you claiming that there was anything defective 
in any of that machinery that you were operating at the time 

your accident happened? < 

"A I don't understand exactly v/hat you mean by that. 

"Q Well, you were operating a winch, were you not? 

"A Yes, sir. 

"Q Was it operating all right at the time that this 
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2 

line was qoing under the drum and around the drum of the 

• 


3 

f 

winch? 


t. 

s 4 

"A You mean the winch itself or the wire? 


5 

"Q The machinery. It's not the wire, the machinery 


6 

that you were operating. 


7 

"A I'm not an engineer. I cannot say. 


8 

"Q As far as you could tell was it operating — 


9 

"A It ran. 


10 

"Q Did you have any difficulty in operating it at 


11 

the time this accident happened? 


12 

"MR. DANAHAR: How do you mean by 'difficulty'? 


13 

"Q Are you making any claim that that piece of 

* 


14 

machinery was defective in any way? 


15 

"MR. DANAHAR: He said he is not an engineer, he 


16 

can't tell. 


17 

"A If you want my opinion and you're not going to 


18 

put it on — 


19 

"Q I am asking you if you are making any claim, that 


20 

is all, that the machinery you were operating at the time 


21 

your accident happened was defective in any way? 


22 

"A You are asking if the machine wasn't any good? 


" 23 

Okay, I can tell you. 


24 

"MR. DANAHAR: Tell us. 


25 

"A If you didn't keep it, you know, in — 
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"Q If you want — 

"A If you didn't keep it in — 

"Q Keep it in? Is that what you are saying? 

"A Keep it running, sometimes she gets stuck and 
she would just keep running. Other times she would just 
release air. 

"Q What? 

"A Air. It runs by air. If it had a sudden burst 
of air it would pickup fast. 

"Q Go ahead. 

"A Or it didn't run at one constant speed, in other 
words. % 

"Q While you were operating it did it run at a 
constant speed? . 

"A I can't recall. 

"Q Did it run fast or slow? 

"A I can't recall. 

"Q That is what I meant, did you have any problem 
operating it? 

"A I thought you mean in the years I had been on 
the machine. 

"Q No, on the day that your accident happened. 

"A I can't recall on that day. 

"0 So you can't recall whether it went fast or slow 
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2 

or maintained a speed? 

• 


3 

"A I can't. 


4 

"Q At the time that your hand got caught did it go 


5 

fast or slow, or was it just going at the same pace? 


6 

"MR. DANAIIAR: He has just testified he can't 


7 

recall whether it went fast or slow. 


8 

"0 How I am asking at the time of the accident. 


9 

"A I can't recall. 


10 

"MR. DANAIIAR: He said the whole day he can't 


11 

recall." 


12 

MR. COHEN: "All right, he can't recall. 


13 

"Q Did you operate that machine before October 18,1970 

> 

14 

"A Many times. 


15 

"Q How many times? 


16 

"A I cannot say. 


17 

"Q Did you ever notice that it operated fast or slow 


18 

or any way that wasn't even or usual at any other time? 


19 

"A I believe so. 


20 

"Q Do you recall when that was? 


21 

"A No. 


22 

"Q Was it once or more than once? 


23 

"A I cannot say that, either. 


24 

"Q At the time that you noticed it what did you 


25 

notice about it, about the operation of the machine? 
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"A It just seemed to run funny. 

"Q Too fast, or too slow? What do you mean by 
'funny'? 

"A High. 


"Q You say it was an air machine? 

"A Yes, it ran by air. 

"Q So when you pulled the lever — 

"A It ran. 

"Q [continuing] air was injected into it? 

"A Yes, through a hose. 

"Q This lever, did it have various speeds on it, or 


just one speed? 

"A I believe it was only one speed. 

"Q So when you pulled the lever, how did you pull it, 
toward you or away from you? 

"A It all depends on where yotr~were going. If you 
want to reverse or forward. 

$ 

"Q Let's say forward, which way do you push the lever 
for forward? 

"A Toward you. 

"Q And for reverse? 

"A The opposite way, I believe. 

"0 So it was one speed in each direction; is that it? 

"A I believe so. 
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"0 So once you put it in that speed it operates? 

"A Why, I believe so. 

Q You didn't have any control over it after that, 
did you? 

"A Yes, your hand. 

0 Once you put it in that speed it would either go 
forward or go in reverse, but you didn't have any control 
over the speed at which it operated, did you? 

"A Not really. 

0 Are you saying that on past occasions when you 
put it in either forward or reverse that sometimes it would 
go slower or faster? Is that what you are saying? 

"A On past occasions you mean if it would skip, jump? 

0 That is what I am asking you. Is that what 

happened? 

"A I believe so, yes. 

Q Did that happen to you on past occasions? 

"A I just said yes. 

"Q In any event, you don't recall anything like that 
happening on the day of the accident? 

MR. DANAHAR: I object to that. He has already 
testified to that." 


MR. COHEN: "All right, you can object to it. 


but — 
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"MR. DANAHAR: I instruct him not to answer it 
because he has answered it a couple of times." 

MR. COHEN: "That won't net you anywhere, instruct¬ 
ing him not to answer. 

"MR. DANAHAR: Yes it will, he won't answer it." 

MR. COHEN: "Did we enter into the usual stipula¬ 
tions here? 

"MR. DANAHAR: Yes." 

MR. COHEN: "Then you can't instruct him not to 

answer it. 

"Q Will you answer my last question? 

"A Can you repeat it? 

"Q That didn't happen on the day of this accident? 

"A I cannot say." 

MR. COHEN: That is all. 

THE COURT: The testimony was concluded at 
3:25 p.m. and, as I told you before, ladies and gentlemen, 
it is considered it was signed by Michael T. Anderson and 
sworn to and subscribed before Mr. Danahar on the 11th day 
of January, 1974. 


Gentlemen, your estimate of the proof, 0 f the 
time the proof will take, is far off. You didn't intention¬ 
ally do it, but you really did not estimate your time 
correctly. You have spent an inordinate amount of time. 
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for instance, on the deposition, that could have been 
avoided, in the light of what you know what the Court thought 
the jury should hear on that deposition. 

However, it has been done, the deposition is 
finished, we won't touch that any more by way of further 
testimony insofar as the deposition is concerned. You will 
have the right to call Mr. Anderson back and complete his 
testimony tomorrow morning. 

I a>* going to ask you to step inside to the robing 
room where I can talk very plainly with you, because I in¬ 
tend to tell these ladies and gentlemen what I think is 
the time that is going to be required of them in this case. 

I am going to be mighty sure that I insist upon you being 
far more accurate than you have been up to now. 

Please join me in the robing room and, ladies and 
gentlemen, would you be good enough to wait. 

[Brief recess] 

THE COURT: The attorneys have miscalculated sadly. 

I am going to insist that they spend this evening whittling 
down to proper size those things that must be conceded be¬ 
cause they are matters that are as well known as day follows 
night, and there should not be any need to adduce any 
proof about them. 

I am directing that the lawyers sit down and 
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whittle down to basics those things that can be recited to 
the jury without hours being spent needlessly. I have al¬ 
ready told them that in the robing room. This inconveniences 
me as much as it does you. 

There are people waiting for their trials who are 
languishing in jail, and I have committed myself to them 
for their trials, and the failure of counsel on both sides 
to be more accurate has thrown me off enormously. I am not 
going to let them take up our time on things that they can 
and should resolve. 

Now, let me say to you: Is there anyone here who 
for any reason, medical or otherwise, or has any kind of plan 
at home that interferes,children or so forth, is there any¬ 
one who cannot possibly come tomorrow morning at 9:30 and 
and start at 9:30? 

If I should decide as the pnoof goes on, because 
I don't know how this is going to go, I cannot deprive the 
litigants, I am not talking about the lawyers, I cannot 
deprive the litigants of their day ir. court. No matter how 
much I like it or don't like it. It is in my blood. That 
is the way every Judge is who deserves the name Judge to 
be applied to him. 

If I should decide as things go tomorrow to hold 
you over in the evening so as to complete the testimony as 
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much as humanly possible, I will see to it that you are 
taken home in a limousine. I don't want anybody going home 
in fear, but I want you to know there is a possibility of 


that. 


If I can't send you home ina limousine, you will 


be out of here by 5:00 o'clock. So, we will start at 9:30. 
There is a possibility we will be taking proof into the 
late hours. We will then go over until Tuesday and try 
and finish up the case. Even on Tuesday we may have to operat 
until late hours. There i3 a summation vet. there is a 
charge of the Court, there is proof by the defendant. 

That is it, ladies and gentlemen. I know of no 
other wav than to iust level, and that is the way I have 
always been. I level with a defendant, I level with a jury, 

I try to level with anybody I deal with. It is your problem 
as much as mine. I am no magician. 

I repeat, the lawyers mean well, they didn't do 
this purposely, but they have erred sadly in many respects. 

Good night, ladies and qentlemen. I will see you 
tomorrow morninq at 9:30. 

(Jury leaves the courtroom) 

THE COURT: The attorneys are directed by the 
Court to get toqether this very evening, if not this eveninq 
then right now, until completion of the items that they know 
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full v/ell without a detailed recital the .Court expects them 
to agree upon by way of stipulation, to avoid the taking of 
proof on issues that are fundamental, that require work on 
both of your parts, and don't try to get rid of it by throw¬ 
ing it onto the Court and jury. 

You will just have to sit down and figure out that 
stipulation to the best of your ability consulting the 
records. 

Now, do we understand each other, Mr. Danahar? 

MR. DANAIIAR: Yes, your Honor. 

THE COURT: Do you understand it, Mr. Cohen? 

MR. COHEN: Yes, sir. 

THE COURT: And I would like to have that done so 
it can be placed before the jury tomorrow morning. 

Next, you will have your witnesses ready, all 
except the doctor, who goes over until next Tuesday, and 
you will try to figure out what you need to ask these 
witnesses, so that we don't ramble and that you come to the 
main issues. 

I am going to ask cross-examination be something 
other than a fishing expedition, and that you attempt to 
remember that the jury has had a ** enormous load to carry 
by reason of what has taken place here with Anderson on 
and off the stand, with hi* being interrupted. That is a 
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great deal to ask of a lay body. You are asking them to 
concentrate and to follow. 

So we may very well got into the defense tomorrow. 
I want to warn you that if I find we can do it 

we will go as far as we humanly can tomorrow, and tomorrow 
evening. 

MR. COHEN: Your Honor, I have a witness here 

under subpoena. Could your Honor direct him to come back 
tomorrow, please? 

THE COURT: Yes, sir. Bring him in and I will 
direct him. 

Mr. Ramos, this case has been very extensive. 

* 

There is a lot of proof being taken. We haven't been playing 

a game here. Not every witness can be called to the stand 
at the same time. 

Do you understand that? 

MR. RAMOS: Understood. 

THE COURT: You come here tomorrow by direction of 
the Court, and if you fail to be here at the time I fix I 
will hold you in contempt. You need no subpoena when I 
direct you in open court and on the record to be here. 

Give you full name. 

MR. RAMOS: Arthur Ramos. 

TIIE COURT: What is your address? 
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MR. RAMOS: 395 Everton Avenue. 

THE COURT: You can't possibly get to him before 
2:00 o'clock tomorrow. There is no sense in having him 
wait around here in the morning. Is that not so? 

MR. DANAHAR: No, I think it is possible we could, 
your Honor. 

THE COURT: All right. Good. I live in hope. 

Mr. Ramos, you be here tomorrow morning, but no 
earlier than 11:30. 

MR. RAMOS: No earlier than 11:30. 

THE COURT: Be here at 11:30 tomorrow. Will you 

do that? 

•> 

MR. RAMOS: Sure will. 

THE COURT: Very well. 

I am asking counsel further to try to figure out 
how they can reduce to a minimum the amount of time each 
witness is required. You can do that by going over in your 
minds meticulously what it is you wish to bring out so there 
will not be time wasted as you reach out for thoughts that 
you think you might like to tackle. IIave VO ur thinking 
done in advance of your calling of the witness. 

MR. DANAHAR: Your Honor, I could being up a sub¬ 
ject right now which if we can agree on it it would eliminate 
one of the depositions. 
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THE COURT: What is that? 

MR. DANAHAR: I want to put in evidence the accident 

report. 

THE COURT: What about it, Mr. Cohen? 

MR. COHEN: I think that employer's first report 
of accident is — the statute specifically says it cannot 
be used for any purpose in any case whatever. I can qive 
your Honor the citation. 

THE COURT: So you are going to object to it; is 
that right? 

MR. COHEN: Yes, sir. I can give your Honor the 

citation. I can give it to Mr. Danahar too. 

* 

THE COURT: What exactly is the report, Mr. Danahar? 
It is a report of what? 

MR. DANAHAR: Of the accident. 

THE COURT: Bv which company? 

MR. DANAHAR: Great Lakes. 

THE COURT: They made a report? 

MR. DANAHAR: Yes, sir. 

THE COURT: Of the accident? 

MR. DANAHAR: The captain made up a report of the 
accident, that's right. 

THE COURT: And, Mr. Cohen, you say that that is 
inadmissible? 
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MR. COHEN; This report was made to the Department 
of Labor pursuant to the Longshoremen & Harbor Workers 
Compensation Acts, and Section 33 USCA Section 930, Sub¬ 
section C specifically states that such a report cannot be 
used in any proceeding for any purpose. 

THE COURT; All right. What do you say to that, 
Mr. Danahar? How about it? Have you got an answer? Have 
the answer for me tomorrow.’ That is your job. I want to 
know on what authority you maintain that you are entitled 
to have that report go in, and what is your answer to the 
opposition. 

Now, what else did you want to say? 

1 

MR. DANAHAR; That's all I want to say. 

THE COURT: Will you please review those deposi¬ 
tions and find out just how much of those depositions you 
need to actually read, and not just read them on and on 
with a lot of twaddle and unnecessary material. Just pick 
out the highlights of it, that which counts, and be content 
with that rather than say, "I would like to read," as you 
said in the robing room, "The whole deposition of this one 
and the whole deposition of another." 

I very seldom know of any such need of reading a 
whole deposition. Cull it out, cull out the portions that 
you think are essential. Sure that takes time, sure it 
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takes work on your part. That is what you are supposed to 
do. 


Good night. 

[Time noted: 5:00 p.m.] 
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2 

Michael T. Anderson 


3 

” vs “ 71 Civ. 2910 


4 

Great Lakes Dredge & Dock Co. 


5 

6 

7 

New York, New York 

February 14, 1974—9:30 a.m. 


8 

[In open court - jury present] 


9 

THL COURT: Good morning, counsel, good morning 


10 

ladies and gentlemen of the jury. 


11 

Mr. Cohen, I understand you wanted to say a word 


12 

or two before we begin. 

• 

13 

Step up with the reporter and your opponent. 


14 

[At the side bar] 


15 

THE COURT: Yes, Mr. Cohen? 


16 

MR. COHE.l: Judge, I think this can be off the 


17 

record. I heard from Chicago, and I thounht I would let 


18 

you know what they said. I would like to do it in the 


19 

robing room. 


20 

THE COURT: All right. ' 


21 

[In open court] 


22 

THE COURT: Will you keep your scats, ladies and 


23 

gentlemen. 


24 

[Court and counsel retire to the robing room] 


25 

' 

THE COURT: Mr. Cohen, have you any further 
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cross-examination of the plaintiff? 


4 so. 


MR. COHEN: I just have a few questions, your Honor 
THE COURT: Come back, Mr. Anderson. 

MICHAEL T. A il D E R S O U, the plaintiff, 
called as a witness, having previously been sworn, 
testified further as follows: 


CROSS-EXAMINATION [COHTIUUED) 


BY MR. COHEIJ: 

THE COURT: Mr. Anderson, under the lav/ I must 
tell you that you are continuing with your testimony under 
oath without the necessity of being re-sworn. 

THE WITNESS: Yes, sir. 

THE COURT: All right, Mr. Cohen. 

BY MR. COHEIJ: 

Q Mr. Anderson, so that you will understand what I 
am talking to you about lot me read back to you a few of 
the questions and answers from your deposition, because it 
is on that subject that I am going to ask you some questions 
All right? 

I am reading from page 29. 

"Q Now, Mr. Anderson, I am asking you about the v/ire 
itself. Do you know any reason why that wire would catch 
your hand? 

"A Yes. It could liave had a fishhook in it. 
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"A I cannot say. 

"Q You didn't see any such thing, did you? 

"A I truthfully can't say." 

HR. DANAHAR: Your Honor, I object to this. lie 
is just rehashing what has been gone over a number of times. 

TIIF. COURT: Mr. Danahar, I have got to allow him 
to present his question. That was read to the jury yester¬ 
day, but he says, I want to call your attention to something 
til at I am going to inquire about, and then he reads a portion 
of it. He has not really put his question yet. The jury 
heard that, so there is nothing new. 

All right, go ahead. 

"Q That is all I am asking. 

"A I can't say if I slipped, either. 

"Q Can't say what? 

"A Slipped. 

"Q Are you making any claim that you slipped here? 

"A No. I'm making no claim that I slipped. But you 

are working in the water." 

Now, Mr. Anderson, with respect to that testimony, when 
you said "But you are working in the water" did you mean that 
there was water in the cab where you were working? 

MR. DANAHAR: Objection, your Honor. 
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THE COURT: The objection is sustained. It was 
entirely unnessary to rehash all that testimony in order to 
ask him a question about water. You could have put the 
question very directly to him: Was there water in the cab, 
or anything like that at the time? 

THE WITNESS: In the cab? No. 

THE COURT: Well, what did you mean when you said, 
water, on your deposition? What were you referring to? 

THE WITNESS: The body of the dredge itself, the 
whole barge. 

THE COURT: Was in water? 

THE WITNESS: Yes, it's contained in water. Yes, 

sir. 

THE COURT: Is that what you meant? 

THE WITNESS: Yes, your Honor. 

THE COURT: Next question. 

DY MR. COHEM: 

Q And as a vessel in water was the dredge subject 
to movements with the motion of the water? 

MR. DANA1IAR: Objection, your Honor. 

THE COURT: Overruled. 

Did the dredge move with the water, depending on 

how the — 

THE WITNESS: Can I answer in my way? 
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witness. 


THE COURT: Yes, you have got to. You are the 


THE WITNESS: When you are in-between two piers 


you don't qct no — there is no friction in the water. 

The tide don't bother you inside the pier. A tugboat might 
go past, sure, but that's the only — 

THE COURT: Wait a minute. Let him finish. That 
is the only what? 

THE WITNESS: That's the only way you will get 
any friction in the water. 

THE COURT: Are you finished? 

THE WITNESS: Yes, sir. 

THE COURT: Next question. 

BY MR. COHEN: 

Q You mean a passing boat could go by that would 
setup a swell in the water that could affect the dredge 
make it move? 

A Again, may I answer in my own — 

THE COURT: Yes, sir. 

A It depends how big the tug is and how fast she 


was going. 


THE COURT: All right. Next question. 


O Mr. Anderson, did you at anytime since your 
accident happened, have you at anytime stated to anybody 
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that at the tine of the accident there was some motion in 
the water that caused the dredge to move and that caused 
you to fall into the drum of the winch? 


A No. 


Q Did you at anytime make such a statement to anybody ' 
A No. 

l 

fIR. COHEN: Thank you. I have no further questions 

THE COURT: All right. Is there anything further, 
Mr. Danahar? 


MR. DANAHAR: No, your Honor. 

THE COURT: Very well. Step down, Mr. Anderson. 

[Witness excused! 

THE COURT: Next witness, Mr. Danahar, please. 

MR* DANAHAR: Your Honor, at this time I would like 
to read from a deposition. 

fliL COURT: Yes. What deposition is it? 

MR. DANAHAR: That was taken of the defendant by 
the captain of the dredge, Capt. De Graff. 

THE COURT: All right. Ladies and gentlemen, you 
remember the captain's name was Capt. De Graff. He was 
deposed, lie was examined before trial just the way the 
plaintiff was examined before trial. I have already explained 
that is the right under the law, to examine witnesses in 
advance. The whole purpose is to find out how it can bo 
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reduced to its simplest terms for trial, otherv/ise we would 
be hero for three months. 

All right. 

MR. DAIJAIIAR: Now, I have tried to comply with 
your Honor's direction. 

TIIE COURT: Thank you, sir. Read it clearly and 
distinctly, will you please, sir? 

MR. DAIJAIIAR: Deposition of defendant Great Lakes 
Dredge & Dock Company by George De Graff, taken by the 
plaintiff, pursuant to notice held at the office of Alexander, 
Ash, Schwartz & Cohen, and so forther, on January 7, 1974 
commencing at 2:00 p.m. 

Appearances, Matthew L. Danahar, for the plaintiff, 
Alexander, Ash, Schwartz & Cohen for the defendant, and 
Albert V. Testa, of Counsel to Alexander, Ash, Schwartz & 
Cohen. 

Shall I road the stipulation, your Honor? 

THE COURT: I think you should. I have never seen 
it before. You ought to know. 

MR. DAIJAIIAR: All right. 

"It is hereby stipulated and agreed, by and between 
the attorneys for the respective parties hereto, as follows: 

"That certification and filing be and the same 
hereby are waived; that all objections except as to the 
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question are reserved to the time of trial; that the witness 

3 

may subscribe and swear to his testimony before any Notary 

4 

Public with the same force and effect as thouqh sv/orn to 

5 

before a Justice of this court and a copy of the transcript 

6 

of this examination shall be furnishe.d without charge to 

7 

the attorneys for the defendant." 

8 

Your Honor, I realize at this point that I am 

9 

reading from a copy that was sent to me, and I really should 

10 

be reading from the original, so I ask Mr. Cohen now to 

11 

\ 

produce the original of Capt. De Graff's deposition. 

12 

MR. COHEN; I have the original here. It is 

13 

the only copy I have. 

14 

THE COURT; Turn it over to counsel. He is reading 

15 

to the jury. Let him read from the original, and you hand 

16 

Mr. Cohen your copy. 

17 

MR. COHEN: I have marked it up for my reading 

18 

purposes. I have circled certain things. There have been 

19 

no changes made. I will stipulate that everything that is 

20 

in Mr. Danahar's copy appears in the original. May I keep 

21 

my copy? 

22 

THE COURT: May I inquire by what right you 

23 

1 

touched original of the deposition? 

24 

MR. COHEN: I changed nothing. I made marks on 

25 

the cover to indicate where I want to read. 
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2 

THE COURT: All right. Turn over the original 


3 

to Mr. Danahar, please. 


4 

MR. COHEN: May I have his copy to follow — 


5 

THE COURT: I said that a moment ago. 


6 

MR. DANAHAR: Well, the only problem there, your 


7 

Honor, is, you see on my copy — 


8 

THE COURT: That should have all been ironed out 


9 

before we even opened court. That is what you should have 


10 

done last night. That is what I asked you both to do last 


11 

night. You are not going to waste the Court's time and 


12 

the jury s time about details that you two should have taken 


13 

care of. I have been pleading for that since we began this 


14 

trial. Now it has got to stop. 


15 

We are not supposed to pick up your mess. You are 


16 

supposed to have it clean-cut. What is that you want the 


17 

jury to listen to? Now go ahead. Let me see that deposition 


18 

so X can see what marks were made on it. Turn it over to 


19 

the Clerk. 


20 

MR. DANAHAR: This is my copy, your Honor. 


21 

THE COURT: Turn it over to the Clerk. You are 


22 

supposed to have had the original. Is that the original? 


23 

MR. DANAHAR: That is not the original, that's 


24 

my copy. 


25 

THE COURT: I asked you to take the original. 
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MR. DANAHAR: Your Honor, I just tried to explain 
to you that when you asked for that deposition that it was 
my copy. 

THE COURT: You are still protesting? I air. qoing 
to put you right in your place, mister. When you got up 
to read that deposition you should have had, number one, 
the original, number two, you should know exactly what it 
is that you want to read, number three, you should have 
taken it up with your adversary like I pleaded with you to 
do so last night so that there would be no issue whatsoever. 
You are the one who said. Judge, I am going to read from a 

copy, I should have the original, I ask Mr. Cohen for the 
original. 

Mr. Cohen, I must say that your markings on the 
original deposition are unwarranted and uncalled for. 

Mr. Clerk, your will please take possession of 
this and make it a part of the Court’s file. 

I notice that no words have been stricken so far 
as my cursory examination discloses, but portions of the 
deposition have been underscored. The rule is not to touch, 

not to touch the original of a deposition. I regret that 
that was done. 

How, Mr. Danahar, you have the original of 
Capt. He Graff’s deposition. It is being turned over to 
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you by the Clerk right in my presence. Take it, please. 

3 

Turn over your copy of Capt. De Graff's testimony to your 

4 

opponent. 

xx 5 

(Original of deposition marked Court Exhibit 1 

6 

in Evidence] 

7 

TliE COURT: How, read from the original whatever 

8 

you feel you want to read. 

9 

MR. DAHAIIAR: Your Honor, may I say something? 

10 

On my copy I have, pursuant to your Honor's direction. 

11 

indicated the pages I don't want to read. So I will have 

12 

to ask Mr. — go back to the copy to skip pages. That's 

13 

all — 

14 

THE COURT: You should have done that last night. 

15 

You should have had a little piece of paper indicating what 

16 

pages or what lines you were going to read. Now we shouldn’t 

17 

be sitting hero waiting for you to figure it all out. 

18 

MR. DAHAIIAR: May wo stand together then, your 

19 

Honor? 

20 

THE COURT: Yes, go ahead. 

21 

MR. DAHAIIAR: "Question: Will you please state 

22 

your name and address for the record? 

23 

"A George L. De Graff; 4239 Darloy Road, Baltimore, 

24 

Maryland." 

25 

rage 4. 
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"Q How, when you first started to work for Great 
Lakes, in what capacity did you work? 

"A Captain." 

Should I read question and answer, your honor? 

THE COURT: I don't care. 

MR. DAWAHAR: "Question: Captain of Dredge Ho.50? 

"A That's right. 

• 

"Q Did you have experience with Torendo Corporation 
as a captain of dredges? 

A I have been a captain of dredges since '51, and 
I had been on this particular one since September of '65. 

"0 When you say 'this particular one' do you mean 
Dredge Ho.50? 

"A Ye3. It was then known as Dredge Baltimore. 

"Q Did you remain captain of Dredge Ho.50 from the 
time you joined it up until the time you retired? 

"A Yes, sir. 

“0 How, what were you duties as captain of the dredge? 

"A The duties of a captain on a dredge? 

Q Yes, not on a dredge, this particular dredge. 

"A On this particular dredge it was to make sure that 
I had a full crew at all times, that the work went along 
according to the plans set out by the office and keep the 
equipment in good repair, in general, just like an overseer. 
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"Q What hours would you work? 

"A My regular hours were from 8:00 to 4:00, but I was 

there in case anybody wanted me. I stayed aboard the dredge 
and I was there if they wanted me in the middle of the night. 

"0 Now, specifically when you were aboard the dredge 
what were your activities? 

"A Check on things, look things over and give people 
work to do. In other words, give orders, instructions. 

"Q Were you the one that assigned the work for the 
men to perform on the dredqe each day? 

"A Yes. 

"Q Would you give the assignment to each individual 
man? Or v/ould you give the assignment to a mate who, in 
turn, would call on the men to do the work? 

"A If the dredge was in operation you can tall: it 
over with the operator, and then you give your orders to 
them or the mate, either one." 

To page 7 now, your Honor. 

"Q Now, gettinq back to the date of October 18, 1970, 
do you recall an accident to a crew member named Michael 
Anderson on that date? 

"A Yes. 

"Q Were you aboard the dredge at the time? 

"A I was aboard the dredge at the time. 
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"Q Could you tell me.who else was aboard the dredge 
at the time of the accident? 

"A Well, there was Mr. Edward Ducey, he was an opera¬ 
tor, and Arthur Ramos was the mate, and Michael Anderson 
and Bruce Anderson, and then we come to an engineer, I'm 
not quite sure, but I think it was Norman Herbert. Now, I 
could be wrong on that. 

"Q At approximately what time of the day or night did 
the accident happen? 

'A It happened in the morning, I should judge sometime 
around 10:00, 11:00 o'clock. Something like that. 

"Q V/as the dredge tied up to the dock at the time? 

"A No, sir.” 

Page 10, your Honor. 

"Q Nov/, who was next in line to you as far as super¬ 
vision is concerned? 

"A The operator on the watch. 

"Q Who was next in line after the operator? 

"A It would be the mate on watch. 

"Q Which in this case was Ramos? 

"A Yes. 

'Q What time did you come to work that day, if you 
recal1? 

"A Well, 7:30, when the crew came aboard, I was 
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already there. 

"Q What time did they come on board? 

"A About 7:30. 

"Q They all come aboard about the same time? 

"A They had to catch the same boat to come out on. 

Q After the crew boarded the vessel did you give 
any orders to them? 

"A Yes. 

"Q Or to anybody? 

"A Well, after they came aboard, changed clothes, 
then we all got around and I told them what I wanted done. 

”Q Were they all together at this point when you told 
them what you wanted done? , 

"A I couldn't say whether they were all together or 
not, but I gave my orders to Eddie Ducey and Ramos and who- 
ever else was around. 

‘Q But you do recall that you did give orders spe¬ 
cifically to Ducey and Ramos as to what you wanted done? 

"A Yes. 

Q Whether or not any of the other crew members were 
there at the time you are not sure at this time; is that 
correct? 

"A That is correct. I'm not even sure that Arthur 
Ramos was there. Now, there were men there, but individually 
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who they were I can't tell you. I do know that I did tell 
Eddie Ducey. 

"Q What orders did you give them? 

"A I told them I wanted the holding wire turned end 


from end." 

Skipping to page 17, your Honor. 

"Nov/, on October 

THE COURT: Question. 

MR. DANAHAR: "Question: Now, on October 10, 1970, 
the job that you had ordered to be done was not to change 
the holding cable, but to turn it around? 

"A To turn it end for end. 

"Q Tell us how that is done. 

"A It's done by disconnecting one end of a wire from 
the drum itself. 

"Q Where is the drum itself located? 

"A The drum is in the whirley, in the cab. Then when 
it's disconnected from the drum there's a small wire. First 
a Chinese Finger possibly in attached to it, and this small 
wire which we call a tugger wire is attached to the end of 
the large bucket wire. The bucket wire is then slacked out 
over the end of the boom and it's dropped in suitable 
position, most generally on the deck of the scow. 

"Then the tugger wire is then taken to the other end 
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of the wire which has been disconnected from the bucket, 
and then this tugger wire is made fast to that end, the end 
of the wire that came off the bucket, and then the procedure 
is just reversed. 

"The end that came from the drum is then socketed and 
placed on the bucket and operations are resumed. 

"Q How many men are used in this operation of turning 
the — 

"A The operator, mate and two deck hands. 

"Where do each one of these individuals — 

Tin: COURT: Question. 

MR. DAMAIIAR: Question: Where do each one of 

% 

these individuals perform their respective duties in 
connection with this operation? 

"A Wherever they are told to. The operator would 
then take charge of the operation and ho would detail the 
men to the different jobs, and so forth." 

Page 23, your Honor. 

'Q Do you know who the tugger operator v/as on 
October 18, 1970? 

"A It was Mike Anderson. 

'Q At the time this accident occurred do you know 
whore he was? 

"A Just that he was by the tugger. I don't know his 
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position by the tugger because I didn't see it. 

"Q Was there anybody in the cab with him at the time 
of the accident? If you know." 

Mr. Testa said, "Of your own knowledge." 

"A I do not know. 

"Q Do you know that there was nobody with him? 

"A I do not know. 

Q At the time of Anderson 1 s accident where were the 
other men located? 

"MR. TESTA: Again, if your know. 

"A I do not know. 

"Q Where were you at the time of Anderson's accident? 

"A In my office. 

"Q Where is your office located? 

"A After end of the dredge on the starboard side, 
up on top deck." 

Page 25. 

"Q Between the time that the work started and the 
time of the accident did you see any of the other crew 

members besides Anderson in the cab where the tugger winch 
is located? 

"A I told the men to do the job and I went to my 
office and I let them proceed on with their business. 

0 iJow, in giving the order to the operator to do 
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this particular work that was involved, did you give him 
any instructions as to how it should be done? 

"A Mo, sir. 

"Q Did you give him any instructions as to where 
each man should perform his work? 

"A Mo, sir. 

Q Did you give any instructions to have more than 
one man assist in the operation of the tugger winch? 

"A No, sir. 

"Q On prior occasions whenever it was necessary to 
use this tugger winch, either in changing a cable or revers¬ 
ing it, was there ever more than one man used in the cab in 
the operation of the tugger winch? 

"A I would tell the operator that I wanted a job 
done. It was up to the operator how the job was done so 
long as it was done. I had all experienced men and I saw 
no reason to tell them, put one man here and one nan some 
other place. It was just a question of telling the operator 
I wanted a job done, and that was it. 

"Q Did you ever on any occasion prior to this 
accident see more than one man assigned to the operation 
of that tugger wire when this type of work was being done? 

A I would say I probably have. To my certain know¬ 
ledge I couldn't pinpoint a date or anything of that sort. 
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Q Approximately how many times did you see that? 

"A I wouldn't even hazard a guess." 

Page 27. 

"Q Did th °y evcr have more than one man to your 
knowledge up in the cab assisting in the operation of the 
tugger winch itself and giving signals to anybody on deck 
when this type of work was being done?" 

Mr. Testa said, "You are talking about turning the 
cable end for end." 

And I said, "The cables, yes. What they were doing 
on this occasion. 

"MR. TESTA: On the occasion of the accident." 

And I said, "Yes. 

"A It is possible. I don't say that it was regular 
procedure, but each crew has their own way of doing different 
jobs. This was one job. Each one of them had their own 
way of doing it, and I didn't exactly check on them because 
I knew that the job was going to be done. 

"Once this job was started on October 18, 1970, did 
you do any checking — x 

THE COURT: Is that a question? I couldn't tell 
whether that was a continuation of the answer. 

MR. DAMAHAR: I am sorry, your Honor. 

THE COURT: That is all right. 
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MR. DAIJAIIAR: "Question: Once this job started 


3 

on October 18, 1970, did you do any checking of the work 


4 

that was in progress? 


5 

"A Mo. 


6 

"0 Was there any method of signaling the tugger 


7 

operator other than by yelling to him from out on deck on 


8 

this particular day? 


9 

"A On this particular day, no." 


10 

Page 32. 


11 

"Q While you were the captain of the Dredge No.50, 


12 

and prior to the accident, did you ever know of any occasion 


13 

when an operation of the kind that was going on at the time 


14 

the accident was in progress, that one of the crew members 


15 

was stationed at that door at the forward end of the cab 


16 

in order to give signals to the operator of the tugger? 


1 17 

"A Sometimes. 


. 18 

"Q How many times in your experience? 


19 

"A I will say there were more times when a man was 


20 

alone than when he had a signal man. 


21 

"Q Did you know that that is the way they did this 


22 

work at times? 


23 

"A That's right. 


24 

"Q With just one man? 


25 

"A Yes. 
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Q Did you ever give any orders that they should use 
tv/o men or more? 

"A Ho." 

Pago 33. 

Q Is it customary to use gloves when you are handling 
the tugger winch? 

"A It’s part of your safety rules in handling any wire 

"Q Why is that? Why is it a safety rule? 

MR. TESTA: I object. The rules speak for them¬ 
selves. 

"0 What is the basis for the safety rule to wear 
gloves? 

MR. TESTA: Objection. Whatever rules there are 
they will speak for themselves. 

Q Didn t you say it is a safety rule to use a glove 
in connection with the operation of this tugger? 

"A Yes. 

"Q My question is, why is it a safety rule? 

"MR. TESTA: Why is it necessary to use gloves? 

"MR. DAHA1IAR: Yes. 

”Q To protect your hands. 

"Q From what? 

"A From anything that might happen. There might be 
grit embedded in the wire. 
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"Q Fishhooks? 

"A Fishhooks. You might have a broken v/iro. 

"Q You might have a kink? 

"A Well, gloves are not going to help you too much 
with a kink. Then you will have to have tools to get that 
out. There are all kinds of reasons for wearing gloves. 

"Q What are fishhooks? 

"A Fishhooks are parts of wire that are bent over. 

"Q Are they part of normal new- wire? 

"A No. 

"Q Is that something develops in the course of the 
use of the wire? 

"A In the course of the use of the wire# yes. 

"Q It is a little piece of wire that breaks off? 

"A If it broke off it wouldn't be a fishhook. It's 
two pieces of wire that break, and running across deck or 
meeting with some obstruction, then they bond over, forming 
themselves into a fishhook. 

"Q Just as the name describes, it is something like 
a hook that you can get caught on? 

"A That's right. 

"Q If your hand happens to touch a wire with a hook 
on it, it could cut your hand? 

"A It could. If you had a glove on —" 
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THE COURT: Is that a question? 

MR. DAHAHAR: "Question: If you had a qlove on 
it could catch your glove? 

"A It could. 

"0 After this accident happened did you go to the 
scene? 

"A That's right. 

"Q Did you go up into the cab? 

A I went to the cab as soon as I was informed. That 
was the first place I went. 

"Q Was Anderson there at the time? 

"A Anderson was there." 

Page 41. 

"Q Was the tugger running at that time? 

"A No. 

"Q Did you speak to Anderson? 

"A I did. 

"Q Did you have a conversation with him about the 
accident? 

A I wouldn't say it was a conversation. 

"0 Did you ask him about how the accident had happened)? 

"A I asked him how it happened. He said that he 

caught hi3 arm in there. I could tell by his sleeve that 

* 

he had been — this wire was around that. 
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2 

"0 That the wire v/as around his arm? 


3 

"A The wire had been on. There was grease on his 


4 

arm [indicating]. 


5 

"Q You are indicating the upper left arm? 


6 

"A Ye3. 


7 

"0 Is that all he said to you? 


8 

"A He caught his arm and it hurt like hell." 


9 

Page 42. 


1 10 

"Q Did you say anything to him placing "any respon¬ 


11 

sibility for the accident on him? 


12 

t 

"A NO. 


13 

"Q Did you talk to any of the other crev; members 


14 

about the accident, as to how it had happened? 


15 

"A No. 


16 

"Q Now what you have testified to regarding your 


i 17 

conversation with, or your talk with Anderson, is that all 


, 18 

you said to him and he said to you? 


19 

"A I asked him if he thought it was broken, and he 


20 

said that it hurt. I started to go towards him and he 


21 

backed away from me. So the only thing to do was get him 


22 

ashore. 


23 

"Q You had no further conversation about the accident 


24 

itself? 


25 

"A No. 
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"0 Now, subsequent to that time did you talk to 
Anderson about the accident itself ana how it occurred? 

A I just asked him like that, but all I know is just 
that he got his arm caught. 

"MR. TESTA: All you know is that he said he got 
his arm cauoht. You don't know that he got it caught. 

THE WITNESS: Actually I did not see his arm in 
the drum. I v/ent up there and lie was already out ’ y the 
time I got there. 

"Q Did you sent him ashore then? 

A That's the first thing that was on my mind, when 
a guy gets hurt get him ashore and get somebody to look at 
him." 

Page 45, your Honor. 

Q Did you inquire where each man was up to the time 
the accident happened? 

"A Ho. 

'Q You did not notify anybody in the company about 
the accident happening? 

"A That same afternoon I had my reports and I had 
accident reports that v/ent to the office. 

"Q Now, you used the word 'reports.' Is that right? 

"A That's right. 

"0 Is it more than one? 
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"A As captain of the dredge I had to make a daily 
report for each day we worked. 

"Q How many reports did you make out after the 
accident? 

"A The daily report is based on this logbook, then 
there was an accident report that I made out. 

"0 Is this the accident report, Plaintiff's Exhibit 1 
marked for Identification? Dated December — 12/13/73? 

"A Yes." ' ^ 

If your Honor p_ ^.se, I ask Mr. Cohen to produce 
that accident report, please. 

THE COURT: Well, the accident report by the 
captain, Capt. De Graff, dated 12/13/73? 

MR. DANAIIAR: 12/13, your Honor. 

THE COURT: 12/13/73? 

MR. DANAIIAR: Yes, your Honor. 

THE COURT: Mr. Cohen. 

MR. COHEM: Yes, your Honor. 

MR. DANAIIAR: Well, no, the exhibit is dated 
December 13, 1973, your Honor, not the accident report. 

THE COURT: Yes. What is the date of the accident 


report? 


MR. DANAIIAR: I believe it's the date of the 


accident, your Honor. 
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MR. COHEM: This is it, your Honor [handing]. 

THE COURT: Yes. Is there any objection, Mr. Cohen? 

MR. COHEN: If your Honor pleases, I advised you 
yesterday afternoon of the statute — 

THE COURT: Have you an objection? 

MR. COHEN: Yes, sir. 

THE COURT: All right. Mr. Clerk will you mark 
that for identification, the captain's report. Just for 
identification. Plaintiff's Exhibit — 

MR. COHEN: If your Honor please, actually I have 
no objection. 

THE COURT: All right, you have no objection to 
the captain's report just going to be marked for identifi¬ 
cation going into evidence. 

Mr. Clerk, mark it in evidence. 

[Plaintiff's Exhibit 3 received in Evidence] 

THE COURT: May I suggest, do it any v/ay you wish. 


first? 


MR. DAIJAHAR: Would your Honor care to see it 


THE COURT: No. May I suggest that you finish 


reading the deposition so that the train of thought of the 
jury will continue and they can concentrate on it, then you 
can go back and remind them of the captain's report that 
was referred to in the course of his deposition, and here 
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is what it says. 

MR. DAilAIIAR: Page 51, your Honor. 

"Q Could you consider Michael Anderson a good worker 
and competent? 

"A Yes. 

"Q A well-trained dock hand? 

"A Yes. 

"Q Did he work for you as a mate at one time on the 
Dredge 50? 

"A He did. 

"Q Do you consider him competent to perform the job 
of a mate on a dredge? 

"A Yes. 

"Q Did you consider him well qualified in the opera¬ 
tion and maintenance of operating dredges? 

"A Within his sphere of mate, yes. 

"Q Was there any safety shutoff on this tugger winch? 

"A IJo. 

"Q The only control on it was the lever itself? 

"A That's right. 

f 

"0 Do some winches have safety cutoffs? 

"MR. TESTA: Winches of what kind? 

"MR. DAIIAHAR: We are only involved with the winch 
in this accident. 
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A In this particular operation, no, rot to my know¬ 
ledge, " 

That completes my reading, your Honor. 

THE COURT: Yes, sir. Now will you read the 
captain s report just marked as an exhibit? What number, 

Mr. Clerk? 

THE CLERK: Plaintiff's Exhibit 3, your Honor. 

THE COURT: Very well. 

MR. DANAIIAR: "Employer's first report of accident 
or occupational illness. First name, Michael, middle initial 
T., last name, Anderson. Employee's address, 997 Rennesselae 

Avenue, Staten Island, New York, sex, male, age or date of 

% 

birth. May G, '50, Social Security No. —" well, I will — 
"Hour began work, 8:00 a.m., hour of accident, 10:30 a.m., 
did employee stop work immediately, yes, did injury cause 
loss of time beyond day or shift of accident, answer yes, 
date and hour pay stopped, 10/19/70, 8:00 p.m., occupation, 
deck hand, number of years in this occupation, three years, 
injured while doing such work? Answer yes, years in your 
employ, three years, number of days usually worked per week, 
six, hourly rate $4.55, daily rate, $34.80, weekly, $?2G.20, 
exact place whore accident occurred, in whirley. Dredge No.5o|, 
working at Pier 80, North River, name of foreman or super - 
visor at the time of accident, A. Ramos, mate, earliest 
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date foreman or employer knew of accident, immediately, 
describe in full how the accident occurred, relate the events 
which resulted in the injury or occupational disease, tell 
what the injured was doing at the time of the accident, tell 
v/hat happened and how it happened, name any objects or sub- ' 
stances involved and tell how they were involved, give full 
details on all factors which led or contributed to the 
accident." 

May I state, your Honor, that that is a printed 
portions of the accident report. Then underneath that it 
is typed in, give the information called for. 

THE COURT: Yes, and what is typed reads as follows 

MR. DA'IAHAR: Reads as follows: "Injured was 
engaged in changing holding cable end for end. His left 
hand was caught in cable and he was pulled onto and over 
the drum on which the cable was being wound." 

The date of this report is 10/13/70. There are 
some other matters here, but I will not read them, your 
Honor. It is immaterial. 

THE COURT: All right. Now, are you through with 
the deposition of the captain? 

MR. DANAI1AR: Yes, your Honor. 

THE COURT: Mr. Cohen, would you like to call 
the attention of the jury and the Judge to anything in 
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Capt. Dc Graff's deposition? 

MR. COHEN: I think so, your Honor. 

THE COURT: Yes, sir, do so now, please. 

MR. COHEN: Your Honor, I shall attempt to avoid 
reading anything that Ilr. Danahar has read, except where I 
think I have to do it for continuity sake. 

THE COURT: Of course. 

MR. COHEN: On page 18, the first few questions: 

"Q How many men are used in this operation of turning 
the — 

"A The operator, mate and two deck hands. 

"Q Where do each one of these individuals peform 

their respective duties in connection with this operation? 

"A Wherever they are told to. The operator would 
then take charge of the operation. And he would detail 
the men to the different jobs, and so forth. 

"Q You have seen this operation done many times be¬ 
fore this incident; is that correct? 

"A That's right. 

"Q Where had the men been designated to do their 
work in connection with the operation? 

"A There's got to be one man to handle the tugqer 
and one man overseeing the operation, seeing that all your 
wires and leads are right, and the other two arc most 
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generally clearing the wire so it goes up over the boom 
wire so there are no kinks." 

MR. DANAHAR: If your Honor please, I object to 
the reading of this part of the deposition. As I understand 
the rule the only part of the deposition that he is entitled 
to read are those portions which are fairly connected with 
portions that I have read. Decause this is a deposition of 
the defendant and he cannot use it affirmatively in that 
sense. He can read questions that will fairly explain 
questions that I have read, and I don't believe that this 
does. 

THE COURT: What do you say, Mr. Cohen? 

MR. COIIEM: If your Honor please, the first few 
questions I have read, I am still on the first page, the 
first fev; questions on that page were read by Mr. Danahar 
and related to the subject of how many men are supposed to 
do the job. He then asked further questions of the captain 
which I am reading as to where those men are dispersed, 
and I am — 


THE COURT: As to where what? 

MR. COHEM: He asked how many men were supposed 
to be doing this job. He read that, then he jumped on to 
something else. I am now going to read the following few 
questions and answers where the captain describes what men 
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THE COURT! All right. What Mr. Cohen proposes 
to do is not inconsistent with the position that you have 
just stated, Mr. Danahar. I will allow him to do so. 

MR. COHEN: "Question: Where had the men been 
designated to do their work in connection with the operation? 

"A There's got to be one man to handle the tugger 
and one man overseeing the operation, seeing that all your 
wires and leads are right, and the other two are most 
generally clearing the wire so it goes up over the boom wire 
so there are no kinks. 

Q There is one man handling the tugger wire; is 
that right? 

"A Yes. 

"Q How does ho handle that? 

"A By a lever on the side of it. 

"Q The tugger wire is attached to a winch? 

"A Yes." 

MR. DANAHAR: If your Honor please, I don't want 
to keep jumping up. 

THE COURT: You must do what you understand your 
duty calls upon you to do. All I don't want is to waste 

i 

time. Hut it is never a waste of time when a right is being 
asserted. 
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Now what is it that bothers you now? 

MR. DAMAHAR: All I want to suggest, your Honor, 
may I have a standing objection to all of this testimony 
at this point? 

THE COURT: The only thing ~ 

MR. DAMAHAR: Instead of jumping up all the time. 

THE COURT: Sure. Let me see what you propose 
to read. I have never seen it before, and the only way 
to prevent you from reading it, if that is what I have to 
do, is for me to know what I am dealing with. What do you 
propose to read? Page what? 

MR. COIIEM: I have read through page 18, the very 
bottom of the page. I am now going to read the answer that 
begins on the top of page 19, and I wanted to continue 
reading down to line 23 on page 19, your Honor. 

THE COURT: Mr. Clerk, will you be good enough to 
hand that#up to me so I may look at it. 

THE CLERK: Yes, sir [handing]. 

THE COURT: So I will know what I am dealing with. 


Mr. Danahar, on page 18 did you read the bulk of 


that page? 


MR. DANAHAR: Your Honor, the only part of page 
18 I read were the first two questions from the top. 

THE COURT: All right. Thank you. 
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MR. DANAHAR: The first two questions and answers 
from the top. 

TIIE COURT: Yes. Well, Mr. Danahar, whether it is 
that particular page or some other page, you did read that 
it was the captain's testimony which differs, of course 
sharply from the testimony of other witnesses, hut that is 
for the jury to decide, but in the deposition you did read 
that Capt. De Graff somewhere said that only one man was 
required up in that cab. 

Do you remember you read that part to the jury 
from the deposition? 

MR. DANAIIAR: l'm not quite sure, your Honor. 

THE COURT: Well, you read the deposition, you 
should know. I thought you did. 3ecausc what Mr. Cohen 
is interested in reading to the jury is an amplification of 
that part by the captain. 

How let us decide right now whether the captain 
said there is usually one man there to do that kind of job. 
I think you read something to that effect. 

MR. DANAHAR: May I say what my recollection is? 

THE COURT: Surely. 

MR. DANAHAR: My recollection is I read something 
to the effect that at the time of the accident there was 
one man up there, but I don't recall reading anything that 
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2 

said that there's only one man required up there. 


3 

\ . 

THE COURT* That is true. You arc riqht. You 


4 

are right. 

' 

5 

MR. COIIEN: If your Honor please — 


6 

THE COURT: That is my interpretation. At any 


7 

rate, it is up to the jury. 


8 

. Let me finish my thought. I have to ask questions 


9 

in order to know how to rule. 


10 

Mow, what do you want to say, Mr. Cohen? 


11 

MR. COHEN: Your Honor's recollection jives with 

I 

1 

12 

mine. At a later point in Mr. Danahar's reading he read 

13 

some questions and answers where he questioned the captain 


14 

about the — 

1 

15 

THE COURT: All right. The objection is overruled. 


16 

I will allow you to read page 19 to the extent that you have 


17 

already indicated. 


18 

MR. COkEN: Thank you, sir. 


19 

MR. DATIAIIAR: May I have a standing objection? 


20 

That was my original purpose in — 


21 

THE COURT: Well, I am afraid not because it al¬ 


22 

ways differs, you see, Mr. Danahar. 


23 

MR. COHEN: All right, your Honor. 


24 

THE COURT: A standing objection is when you 


25 

object to something along the very same line of thought. 
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2 

Dut here there may be a different item that is being deposed, 


3 

therefore you will have to object to each one separately. 


4 

MR. COHEN: I will just reread the question I was 


5 

in the middle of, your Honor. 


6 

"Q The tugger—" 


7 

MR. DANAHAR: Excuse me. Where are you? 


8 

MR. COHEN: Bottom of page 18. 


9 

"Q The tugger wire is attached to a winch? 


10 

"A Yes, that's the tugger itself. The tugger itself 


11 

is a winch. It's a horizontal winch. 


12 

"Q And around the drum of this winch there is a wire? 


13 

"A That's right. 


14 

"0 That is the wire that is attached to the holding 


15 

wire when you are changing it or turning it around? 


16 

"A That's right. 


17 

Q Mow, the man who is assigned to this tugger, he 


18 

works up in the cab, doesn't he? 


19 

"A That's right. 


20 

"Q Does he usually work there by himself? 


21 

"A Most generally." 


22 

MR. DANAHAR: Objection. 


23 

MR. COHEN: Your Honor, you said I could read this. 


24 

THE COURT: Hold it. Hold it. 


25 

MR. DANAHAR: I am voicing an objection to that 
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question, your Honor. 

3 

THE COURT: Yes, but you heard the Court's direc¬ 

4 

tion. The Court says that your objection is overruled, 

j 

5 

and I was going to allow him to read all of page 19 that he 

6 

told me ha wanted to read, and which I passed on. 

7 

MR. DANAHAR: I see. Excuse me. 

8 

THE COURT: Go back a bit so they can get It. 

9 

MR. COHEN: "Question: Now, the man who is 

10 

assigned to this tugger, he works up in the cab, doesn't he? 

u 

"A That's right. 

12 

,: Q Does he usually work there by himself? 

13 

"A Most generally. 

14 

"Q He handles the control of the winch? 

15 

"A That's right. 

16 

"Q Where do the other three men perform t.eir duties? 

; 17 

"A They are outside and they could be anyplace out¬ 

18 

side. 

19 

"Q On the deck? 

20 

"A And clearing the wire on deck, on the scow, wher¬ 

21 

ever they are need." 

22 

On page 20, your Honor. 

23 

"Q Zn connection with the turning around of this 

24 

holding wire, or closing wire, whichever it might be, is 

25 

it noccssary to give signals to the man who is operating 
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the tugger wire?" 

MR. DANAIIAR: Objection, your Honor. That is a 
new subject, I believe, and I have to press ir.y objection. 

MR. C01IEM: He read parts of the deposition relat¬ 
ing to the giving of signals. 

THE COURT: Let me see it. What do you want to 
read on that page? 

MR. COIIEN: The one question and answer beginning 
on line 11 on page 20, your Horor. 

THE COURT: All right. 

MR. DANAIIAR: Your Honor, I will withdraw my 

objection. 

THE COURT: Withdrawn. 

MR. COHEN: "Question: In connection with the 
turning around of this holdinq wire, or closing wire, which¬ 
ever it might be, is it necessary to give signals to the 
man who is operating the tugger wire? 

"A Meat generally you holler, give signals that way." 
THE COURT: Mr. Danatiar, did I hear you say"read 

the next" 7 

MR. DANAIIAR: That'3 what I a3kcd him, your Honor. 
THE COURT: All right. If that i3 so, then we 
have got to have it now not later on. 

MR. DANAIIAR: I would ask him to read the next 
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question then. 


3 

THE COURT: How about it? Do you want to read it? 


4 

MR. COHEN: No, your Honor. 


5 

THE COURT: Let me have it. What lino is it? 


6 

MR. DANAIIAR: Line 17 is the question I want road. 


7 

THE COURT: Your objection is sustained. Read it. 

1 

1 

1 

1 

8 

Mr. Cohen. 


9 

MR. COHEN: "Question: Is there any other way of 


1 10 

giving signals? 


11 

"A No, there wasn't at that time. 


12 

"Q Is there a method now of giving signals? 


13 

"A I \/ouldn’t even know. I don't know." 


14 

On page 22, starting at line 9. 


15 

"Q I understood you to say before that the tugger 


16 

operator was up in the cab that was controlling the tugger 


17 

winch? 


18 

"A Right. 


19 

"Q And that the other three men were working down 


20 

on the deck? 


21 

"A No, I said they were working where the wire was. 


22 

They could be on the scow or on the deck. 


23 

"Q Let's assume that the men other than the tugger 


24 

operator were either on the scow or on the decl: or both. 


25 

Could the tugger operator see those men when he was at the 
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controls of the tugger?" 

MR. DANAIIAR: Objection, yo :r Honor. 

THE COURT: On what ground? 

MR. DANAIIAR: That there is nothing that I read 
that bears on that question. 

THE COURT: I will allow it. I will allow it. 
What is the answer? 

MR. COHEN: "Answer: He could not see all of the 
men, he could see the one man that was supposed to be 
directing operations. 

"Q Where would that man be that he could see?" 

MR. DANAHAR: Objection. 

THE COURT: Wait a minute. 

MR. DANAIIAR: Same objection, your Honor. 

THE COURT: Same ruling. Go ahead, Mr. Cohen. 

MR. COHEN: "Answer: Probably standing on the 
scow. To clarify thi3, a scow alongside of the dredge on 
a Sunday is most generally either a partially loaded scow 
or a light scow. A partially loaded scow or a liqht scow 
could be anywheres from six to seven feet and on some of 
the larger scows even higher than that, above the deck of 
the dredge. 

"0 What you are saying then is that the only person 
he could see would be somebody who was on the scow; it. 
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that right?" 


MF. DAMAIIAR: Objection, your Honor. 


THE COURT: Objection overruled 


MR. COHEM: "Answer: That's right. 


"Q That would depend upon the height of the scow at 


the time? 


"A That's right." 


Mow the next, I'm going to pickup on page 26, your 


Honor, line 6, which is something Mr. Danahar read but I 


am reading it for continuity sake. 


THE COURT: Just go ahead and read it. lie will 


jump up i* he wants to object. 


MR. COIIEM: "Question: Did you ever on any 


occasion —" Wait a minute. Judge, please bear with me 


a moment. 


THE COURT: Yes, sir. 


MR. COIIEM: On page 27, your Honor, line 4. 


"Q I am talking about on what occasion when you were 


turning cables from end to end would you have three men up 


there in connection with the tugger operation?" 


MR. DANAHAR: Objection, your Honor. 


THE COURT: Let me see that, please. How much 


of it do you intend to read? 


MR. COIIEM: Page 27 from lino 4 through line 19, 
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2 

your Honor. 


3 

THE COURT: What is the basis of the objection? 


4 

MR. DANAIIAR: It has nothing to do with what I 


5 

read, your Honor. 


6 

THE COURT: What do you say to that, Mr. Cohen? 


7 

MR. COHEN: He read the questions on the prior 


8 

page in which he asked the captain about occasions when there 


9 

might be more than one man up in the tugger cab, and this 


10 

amplifies that subject, your Honor. 


11 

THE COURT: What do you say, Mr. Danahar, to that? 


12 

MR. DANAHAR: My question on the opposite page. 


13 

your Honor, was, did you ever on any occasion prior to this 


14 

accident see more than one man assigned to the operation 


15 

of that tugger wire when this type of work was being done. 


16 

There is nothing in there about being assigned to the cab. 


17 

THE COURT: The objection is overruled. I will 


18 

allow it to be read. 


19 

Read it. 


20 

MR. COHEN: "Question: I am talking about on 


21 

what occasion when you were turning cables from end to 


22 

end would you have three men up there in connection with 


23 

the tugger operation? 


24 

"A Men might be cleaning threads on the bolts that 


25 

were up there. As you are working on this stuff you are 
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2 

working with nuts and bolts and wrenches, and you may have 

3 

some men cleaning equipment. You may have some men cleaning 

4 

threads on the bolts. 

5 

"Q On what bolts? 

6 

"A Bolts that fasten your main wire onto the drum 

7 

after you brought your wire back in. 

8 

"Q This would not have anything to do with the —" 

9 

MR. DAIIAHAR: "They" would not. 

10 

MR. COHEN: I am sorry. 

11 

"Q They would not have anything to do with the 

12 

operation of the tugger winch? 

13 

• 

0 

z 

< 

14 

"Q They would be up there for other reasons? 

15 

"A That's right." 

16 

On page 33, your Honor, line 15. 

i 17 

"Q Did you ever give orders prior to October 10, 1970 

18 

in connection with work of this kind that was going on at the 

19 

time of the accident that a man should standby at that door 

20 

at the forward port end in order to either give or accept 

21 

signals from the tugger? 

22 

"A Ilo. 

23 

"Q Did you ever have occasion to observe a man 

24 

operating the tugger before this accident? 

25 

• 

"A Yes. 
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"Q In this type of an operation? 

"A Yes. 

"Q How did he operate the tugger? 

"A 

MR. DANAIIAR: Objection/ your Honor. 

THE COURTs What is the basis for the objection/ 
Mr. Danahar? 

MR. DANAHAR: It's not anything that I road and 
there was no testimony in anything that I read about how 
the tugger was operated. 

THE COURT: Well, let me see it. What lines do 
you propose to read, Mr. Cohen? 

MR. COHEN: Starting at the very top of page 34, 
you* - Honor, through the first guestion on the following page. 
Well, the first answer on the following page, rather. 

TIIE COURT: What is the basis of your claim that 
this should be read, Mr. Cohen? 

MR. COHEN: Mr. Danahar has been reading testimony 
from this deposition regarding the function of the man at 
the tugger and how many men had to be there, and this 
amplifies it, your Honor. 

THE COURT: The objection is overruled. I will 
let you read it. 

MR. COHEN: "Question: How did ho operate the 
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tugger? 


3 

k 

"A I don't quite understand that. There's only one 

m 

4 

way to operate the tuqqer. There's a lever ahead and you 


5 

work it ahead and stop it and reverse it. 


6 

"Q Where did he stand when he was doing this? 


7 

“A As I said, on the starboard side of the wire itself 

•# 

8 

May I interrupt my reading at this time to ask 


9 

Mr. Danahar to stipulate that aboard ship starboard side 


10 

means riqht? 


11 

MR. DANAHAR: I so stipulate, your Honor. 


12 

I1R. COHEN: Thank you. 


13 

"Q What if anything did he do with the wire as it was 


14 

going around the drum of the winch, as the tugger wire is 


15 

going around the winch part of the tugger that wire has to 


16 

be guided around the drum, doesn't it? 


1 17 

"A Sometimes. 


18 

"Q How was that done?" 


19 

MR. DANAHAR: Objection, your Honor. 


20 

MR. COHEM: Your Honor, I -- 


21 

THE COURT: I will allow you to read it. 


22 

MR. COHEN: "Question: How was that done? 


23 

"A Stop it, back it off, set it straight and then go 


24 

ahead again. 


25 

"Q Is that the only method of doinq it?" 
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MR. DANAIIAR: Objection, your Honor. 

* 

THE COURT: Objection overruled. 

MR. COHEM: "Question: Is that the only method 
of doing it? 

"A It's the proper method of doing it. I have seen 
people hit it, in other words, hit it with their hand while 
it's going up. But that's the one thing that I would tell 
someone about." 

MR. DANAIIAR: I move to strike out that part of 
the answer that is not responsive. 

THE COURT: Yes, that is stricken. That is 
stricken. The jury will disregard the latter part of what 
was just read by Mr. Cohen. It is not a part of the trial 
record before you. Just erase it from your minds. 

All right. 

MR. COHEN: May I just say something on that, 
your Honor? 

THE COURT: No, sir. 

MR. COHEM: "Question: You have seen some crew 
members doing that?" 

MR. DANAIIAR: Same objection, your Honor. 

THE COURT: Objection sustained. 

MR. COIIEM: That is the question on line 23 at 
page 34, your Honor. 
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THE COURT: Yes, sir. 

MR. COHEN: Next, "Question: What did you tell 

them?" 

MR. DANAHAR: Same objection, your Honor. 

THE COURT: Same ruling. 

MR. COIIEN: That is the question on line 2 5 of 

that page. 

THE COURT: Yes, sir. 

MR. COIIEN: On page 36, line 8, your Honor. 

Q On the day of this accident did you know that 
Mike Anderson was the only one in the cab handling the 
tugger winch? 

"A I did not know it. 

Q If you had known it would you have given instruc¬ 
tions to have somebody else go up there?" 

MR. DANAHAR: Objection, your Honor. 

THE COURT: On what basis? 

MR. DANAHAR: Same basis. 

THE COURT: The objection is overruled. 

MR. COHEN: "Question: If you had known it would 
you have given instructions to have somebody else up there? 
"A No." 

On page 37, your Honor, the qucstic;. on line 8. 

"Q If it became necessary to operate, how would 
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2 

that be 

accomplished? 

► 


3 

"A 

Holler. 

/ 


4 

"0 

From outside to the man up in the cab operating 



5 

the tugger? 



♦ 

6 

"A 

That's right. 



7 

"Q 

Is there any noise going on up in the cob when 



8 

this changing of the wire is taking place? 



9 

"A 

The tugger is working. 



10 

"Q 

Aside from the tugger. 

- 



11 

"A 

Sometimes generators are goinq. 



12 

"Q 

Do these generators make noise? 



13 

"A 

Certainly. 



14 

"Q 

A loud noise? 



15 


"MR. TESTA: Arc you asking at the time of the 



16 

accident 

with these generators going, or just generally? 



17 


"MR. DAHAIIAR: At the time of the accident. 



18 

"A 

Moise is a comparative thing. You get used to it 



19 

Out on a 

rig like that you can get used to it, you can 


,4ft 

20 

holler over it. And of course if it's not too loud you 



21 

gauge your voice to it." 

i 


22 


Page 43. 

> 


23 

"Q 

Did you send him ashore then? 



24 

"A 

That's the first thing that was on my mind. When 



25 

the guy 

gets hurt get him ashore and get somebody to look 
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at him. 

"Q What did you do after he loft the vessel?" 

MR. DANAIIAR: Objection# your Honor. 

THE COURTi I should think that would be objection 
able, but let me look at it so I can see. What lines do 
you propose reading? 

MR. COHEN: On page 43, your Honor, from lino 9 
through to page 44, line 8. 

THE COURT: Yes, sir, let me have it, please, 

Mr. Clerk. 

Objection sustained. 

MR. COHEN: On page 14, your Honor, line 21. 

"Q After the accident happened did you make an in¬ 
vestigation? 

"A I asked people, and he was by himself and no one 
knew any more about it than I did about it. 

0 When you say you asked people, do you mean you 
asked the other crew members what had happened? 

"A That's right. 

"0 What response did you got?" 

MR. DANAILAR: Objection, your Honor. 

THE COURT: Objection sustained, I should think, 
but let me take a look at it. At what line? 

MR. COHEM: I will pass over that question. 
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your Honor. 

TIIH COURT: All right, you withdraw it. Go ahead. 

MR. COHEN: The following question, line 8. 

"Q • Did you get any statements from any of these crew 

members?" 

MR. DANAIIAR: Objection, your Honor. 

THE COURT: Sustained. 

MR. COHEN: "Question: You talked to them about 
what they knew about the accident?" 

MR. DANAHAR: Objection. 

MR. COHEN: May I be heard on that one, your Honor? 

THE COURT: Yes. 

MR. COHEN: Mr. Danahar last put in evidence the 
accident report made out by the captain and has read it 
to the jury, and I think as a background to that it is 
proper that they know the sources of the captain's informa¬ 
tion for making out that report. That is what I am getting 
at here, your Honor. 

THE COURT: What do you say to that, Mr. Danahar? 

MR. DANAHAR: I don't see why that is necessary. 

THE COURT: Is there anything to show that — 

MR. DANAHAR: That they should know the sources 
of how he got it — 

THE COURT: I am sorry, Mr. Danahar. I should 
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not have interrupted you. Will you please forqive me and 
start again? What did you say? 

MR. DANAHAR: I say, I don't see how it is 
material that jury should know from what sources the captain 
got his information. 

THE COURT: Let me see exactly what it is that 
you want to read, Mr. Cohen. 

MR. COHEII: Yes, sir. It is on page 45, from 
line 8 to line 13. Two questions. 

THE COURT: Yes, sir. I will reserve decision 
on this. I want to think it through a bit. 


w hat else do you want from this deposition? 

MR. COHEN: I think I just have a few more, your 

Honor. 

THE COURT: All right. 

MR. COHEN: On page 50, line 20. 

"Q Was the tugger wire used at anytime after the 
accident, if you can remember?" 

MR. DANAHAR: Objection, your Honor. 

MR. COHEN: May I be heard, your Honor? 

THE COU,.-.: Yes, sir. 

MR. COM. i: Mr. uunuiiar read parts of this depo~ 
sition regarding replacement and repair of tugger wires 
and when that was done, if at all. This goes into that 


\ 
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same subject about the use of this particular tugger wire. 

MR. DAIJAHAR: Your Honor, I do not remember reading 
any such testimony. 

THE COURT: Neither do I, but I may be mistaken. 
Both of you check it out during the recess, and if you find 
that one is right and the other one is wrong on his memory, 
wh Y» take it up with me again and we will withdraw it. 

The next portion of that deposition, Mr. Cohen. 

MR. COHEN: Page 61. This is now the question 
put by Mr. Testa following Mr. Danahar's completion of his 
questioning. 

MR. DAHAHAR: If your Honor please, I object to 
the reading of this question. 

THE COURT: Be good enough to rise. 

MR. DANA11AR: I am sorry, your Honor. I object 
to the reading of this question because by reading this 
question he is going to -- 

THE COURT: Let me halt you. Let me see it. 

You are likely to say something that — 

MR. COHEN: I would propose to read from page Cl, 
starting at line 18, your Honor, through to page 62 line °, 


sir. 


THE COURT: Yes, sir. All right now, Mr. Danahar, 


what is your position on this? 
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MR. DANAHAR: My position is that the matter that 
you told Mr. Cohen and I to take up during the recess in¬ 
volves this very question that he is going to ask. 

THE COURT: Very well. I will reserve decision. 
Take it up among yourselves during the recess, and let's 

see how far it gets. If it has to come back to me it will 
come back to me. 

Are you through now with the deposition? 

MR. COHEM: That would be the end of the deposition 

THE COURT: All right. Now you gentlemen know 
what it is in that deposition that still remains unfinished. 
Let's not amplify it, let's not diminish it, but let's deal 
with it during the recess. 

Will you please be good enough Mr. Clerk to 
announce a recess. 

[Recess] 

[In the robing room] 

Tit? COURT: There has been an off the record 
discussion with regard to the objection to Mr. Cohen reading 
on page 45 of the De Graff deposition, which objection is 
now withdrawn so that Mr. Cohen without objection will read 
only as follows: Line 8, page 45, "Question: Did you get 
any statements from any of these crew members? 

"A Ho. 
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Q You talked to them about what they knew about 
the accident? 

A It was guesswork on their part and my part." 

That is all on that page that Mr. Cohen will be 
allowed to road. Now, what is next? 

Off the record. 

[Discussion off the record] 

THE COURT: On the record. 

Mr. Cohen, you now say that the only remaining 
portion of this De Graff deposition that you want to read 
appears on page 61 beginning with line 18 and ends — 

MR. COIIEfJ: On page 62 line 9. 

THE COURT: And, Mr. Danahar, you would like to 
have your objection recorded. 

MR. DANAHAR: Yes, your Honor. 

THE COURT: Yes. The objection is overruled. You 
will be allowed to read it, Mr. Cohen. 

Does that close it now? 

MR. COHEN: That does, your Honor. 

THE COURT: Very well. Now, gentlemen, will you 
keep your seats? I have been giving thought to much that 
has occurred in this case. There was a great deal of 

scission off the record, and by reason of the fact that 
subsequent events related to what took place on the record 
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and off the record, I think it would be to the interest of 


3 

a complete trial record that the Court record what may not 


4 

have appeared on the record up to now, although I must say 


5 

parenthetically that I am quite confident that most of it 


6 

at one time or another got into the record. 


7 

That deals with the failure of counsel on both 


8 

sides to have come fully prepared for the trial of this case. 


9 

There was much evidence to show that they resorted to a last 


10 

minute approach on many of the points that should have been 


11 

resolved long in advance. 


12 

For instance, the examination, the physical exam¬ 


13 

ination of the plaintiff in order to find out the extent 


14 

of the subsequent injury to the wrist. There is no reason 


15 

why that wasn't arranged for long in advance of the trial. 


16 

What has actually taken place is that pressure 


17 

has been placed to effectuate such a physical examination, 


18 

medical examination, during the time of the trial itself. 


19 

True # it is now pointed out that the examination 

' 

20 

can take place, may be arranged over the weekend, including 


21 

tomorrow, possibly even on Washington'3 Birtherday, on 

( 

22 

Monday, but the point is that these are unnecessary matters 


23 

to have been put off until the last minute and additional 

1 9 

I 

f 

24 

pressure not only to the lawyer on the other side, but to 


25 

tne Court. 
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The failure of counsel to have sat down and clearly 
delineated the extent of the work lost, time lost, the 
amount of money, the wages, all the details with regard to 
lost wages in the past, and lost wages in the future. All 
of that sort of thing has not even to this very moment been 
Placed before the Court in such a fashion as to relieve us 
of the strong possibility that we may have to spend a 
considerable period of time on items that arc really simple 
bookkeeping entries that require counsel to work on in order 
to come to the sum total of their significance. 

In particular I want the record to show that in 
this very robing room before the deposition of the plaintiff 
was read I implored counsel, and then I changed it and said 
something about, I am no longer going to request, I am go¬ 
ing to direct that you get together this evening and iron 
out among yourselves what portions you agree on should be 

read to the jury and what you cannot agree on I shall have 
to resolve. 

Counsel did not, as the record will reflect, carry 
out the Court s direction, and we were confronted with the 
unhappy recital in open court that Hr. Danahar had arrived 
here at 9:30, certainly, by the way, he should have been 
here at 0:00 o'clock, not 9:30/ knowing that the jury was 
due at 10:00, he couldn't possibly have effected a proper 
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10 
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14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 

25 




disposition in a half hour, and then Mr. Cohen having to 
admit and apologize for his arrival here ten minutes later, 
to wit, at 9:40. 

The total result was that we, the Court and the 
jury, were subjected to a long-winded reading of a deposi- 
tion, a good deal of which could have been avoided. 

ft 

Mr. Cohen will undoubtedly argue that he wanted 
to show from the whole deposition that the witness, Anderson, 
was not subjected to any other — never took a position 
contrary to what Mr. Cohen finds fault with. Well, if that 
is Mr. Cohen's objective he could have clearly gotten that 
stipulation, and if not the Court would have read it and 
made a ruling. 

There are a great number of pages of the plain¬ 
tiff's deposition that hadn't anythinq at all to do with 
the major points with which Mr. Cohen and Mr. Danahar were 
concerned at the time of our discussion as to what was to 
go in from that deposition to the jury. 

Another point, both sides were way off, despite 
the clear-cut request by the Court's Law Clerk to counsel 
that they estimate as closely as possible the time that 
would be required. So the result is that because of what 
has taken place here we have gone way beyond the time that 
was definitely indicated to the Court. The result is that 
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I have had to change the dates of trials of people in crim¬ 
inal cases. 

These are some of the instances of failure to save 
court time, and the result has been to heap upon the Court 
a burden that is unnecessary. The burdens that the Judge 
has to keep a trial running are severe enough, and to have 
pushed upon me these unwarranted and unnecessary items that 
could have been resolved long in advance of trial is some¬ 
what unfair and inconsiderate of the Court. 

Mow, I think it only fair and proper that I should 
afford counsel on both sides an opportunity to say anything 
they v/ish with regard to what the Court has just said. 

Is there anything you want to say, Mr. Danahar? 

MR. DANAHAR: Yes, there is, your Honor. 

THE COURT: Go ahead. 

MR. DANAHAR: In connection with your direction 
to try to get together with Mr. Cohen on the reading of the 
plaintiff's deposition, that very night I suggested to 
Mr. Cohen that we sit down in the courtroom here and 
accomplish what your Honor had directed, and I was informed 
by Mr. Cohen that he would have to read over the deposition 
first. So it could not be done that night. And it was then 
agreed that v/e would meet at 9:30 the next morning. Al¬ 
though I wanted to do it that night. 
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I arrived here at twenty-five minutes to 10:00, 
your Honor. I was in the courthouse here, though, at 
approximately quarter after 9:00. I had to pickup records 
from the — medical records from the office on the fifth 
floor because the Clerk told me that's the only way I could 
get them. I had to get them. So I got them. And I was 
delayed in coming up in the elevator, so I didn't get here 
until twenty-five minutes to ten. 

Then when Mr. Cohen showed up he advised me that 
he had decided that he wanted to read the whole deposition 
so there was no use of discussing it. 


THE COURT: Is there anything you wish to say, 


Mr. Cohen? 

MR. COHEN: Yes. If I may address myself to what 
Mr. Danahar just said, your Honor. I understood your Honor*! 
directive to be that we should agree on what parts we would 
find objectionable. I felt in order to properly do that it 
was incumbent upon me to read that entire deposition through 
again from cover to cover, and I so advised Mr. Danahar, 
and I state for the record that I spent that evening at 
home reading the deposition through in its entirety from 
cover to cover. 

When I finished my reading of that deposition, 
and I am inferring to the plaintiff's deposition, I decided 
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that there v/as not a single question or answer in that 
deposition that I had any objection to, and that in fact 
in view of the nature of the testimony given by the plaintiff 
I indeed wanted to read every single question and answer to 
this jury. 

I so advised Mr. Danahar of that fact the follow¬ 
ing morning when I came to court. It then turned out that 
Mr. Danahar had not read that deposition through and pursuant 
to an express directive given by your Honor, as your Honor 
will recall, and probably it appears on the record, 

Mr. Danahar, and I was chagrined to hear this, said he 
hadn t read it through himself, and he ahd to do it during 
the luncheon recess pursuant to your Honor's directive to 
see if he had any objections. 

I spent that evening on the deposition, and I have 
spent every evening on this case. I have been up early in 
the morning, and I meet at my office with witnesses and I 
have other cases and matters to handle and I'm in the office 
not too much after 8:00 o'clock, your Honor, and I work 
until late at night both in the office and at home, and I 
have done my best, and maybe it hasn't been to your Honor's 
sa ^ s Action, but I have done my best to be ready for this 


case. 


THH COURT: Is there anything else, Mr. Cohen? 
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|j MR* COHEN: I don't think so, your Honor. 


S 

3 

j! THE COURT: It seems to me to be obvious that re¬ 


t 

4 

gardless of what responsibilities a lawyer has, when the 



5 

time comes for him to enter into the operation of the client, 



6 

especially at trial, he has to be fully prepared for that 



7 

trial. We cannot allow any other approach to the problem. 



8 

Oh, yes, it's different if a lawyer has been ill 



9 

or he has labored under some infirmity. Then the Court 



10 

should be considerate, allow an adjournment, and so forth, 



11 

in order to enable the lawyer to be truly ready. It is 



12 

evident, and I want the record to show, that both counsel 



13 

have given eloquent support to the Court's position. There 



14 

is no reason in the world why both attorneys with regard 



15 

to the most important deposition in the trial, to wit, the 



16 

deposition of the plaintiff, shouldn't have almost memorized 



17 

every bit of testimony. 



18 

There was no reason why Mr. Cohen should have 



19 

taken, had to take the whole evening to read that desposition 

9 


20 

and even if ho had because he hadn't done his homework he 



21 

should have made other arrangements to fulfill the Court's 



22 

direction. Even if it meant reporting to the Court, even 



23 

if it meant coming in here at 8:00 o'clock, he has not 



24 

excused his failure to come here before 9:40. 



25 

You don't wipe it out by just saying, I'm sorry, 




southern oistrict court reporters, u.s. courthouse 

fOLEY SQUARE HER YORK. N.Y. CO 7-SSSO 







A '^4 


camds 251 


I'm lata. There was a job to be done. And as to Mr. Danahar 
with regard to that same deposition, it is equally true 
that Mr. Danahar did not have that familiarity with his own 
client's deposition that he should have had. There is no 
reason why he should have said on the record — and it must 
have given him pain to have said that in the presence of 
\the jury — that he wanted an opportunity to read the depo¬ 
sition before he could enter objections to Mr. Cohen's 
offer of the entire deposition into evidence. 

I hat kind of work does not meet with the Court's ! 
approval. It does not come within the orbit of thorough 
preparation for trial. j 

Very well, gentlemen, let us resume with the trial. 
Now, before you go, have you carried out the Court's direction 
with regard to conferring as to the lost wages and items of 
that nature? Did you get together? Yes or no? 

MR. DANAHAR: Yes, sir. j 

MR. COHEN: Yes, we did. j 

THE COURT: And have you got pages of stuff on ' J 
that and a stipulation on that? j 

MR. COHEN: Yes, sir. We have the facts and 
figures. We can put in a stipulation. j 

THE COURT: I thank you. If it is as complete 
as I asked you, I would bo very grateful to you. | 
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